N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS
STRAUSS FARMS, | NC.,

Plaintiff,
VS. Case No. 03-4046- RDR

BURLI SON G N COMPANY, | NC.

Def endant .

VEMORANDUM AND ORDER

On Septenmber 1, 2005, a jury returned a verdi ct which found
t hat def endant breached an inplied warranty of merchantability
which led to a fire in plaintiff’s farm storage building and
caused damages i n the sumof $150,000.00. The pretrial order in
this case listed plaintiff’'s damages as $89,512. 30 ($30, 170. 00
for repairs to the barn and $59, 342.30 for |osses of feed and
equi pnment stored in the barn). Shortly before trial, plaintiff
sought | eave to expand the damages claimto $104,512. 00 because
this figure was consistent with what plaintiff claimed in
response to interrogatories. Defendant did not object to this
request, and | eave to ask for the larger figure was granted. At
the same time, plaintiff’s counsel noted that a $20,000
settl ement had been reached nmuch earlier with another defendant
inthis case (J.A K, Inc.). Plaintiff’s counsel indicated that
the amount of the settlenent would be subtracted from any

verdi ct agai nst defendant Burlison G n Conmpany, Inc



During the trial, plaintiff asked the jury to return a
verdi ct of $104,525.00. Defendant did not object to or contest
t he ampbunt of damages plaintiff claimed at trial. As already
mentioned, the jury returned a verdict of $150,000.00.
Fol | owi ng the announcenent of the verdict, the court asked the
parties for briefs regarding the amount of the judgment the
court should enter in light of the jury' s verdict.

Plaintiff has filed a brief asking that the court enter a
j udgment of $130,000.00. Plaintiff’s position is that the court
shoul d only deduct the ampbunt of the settlement fromthe jury
verdi ct before entering a judgnent. Plaintiff suggests that
Kansas | aw does not support such a deducti on. But, plaintiff
mai ntains that it is willing to hold itself to the position
regarding the settlement that it took prior totrial. Plaintiff
further contends that the jury was presented with evidence to
support a verdict of $150,000, and clainms that the pleadings
shoul d be anended pursuant to FED.R CIV.P. 15(b) to include a
claim for such damages because the issue was tried “by express
or inmplied consent of the parties.”

Def endant has filed a brief and notion for remttitur asking
that the court enter a judgnment in the amount of $84,525.00.
Def endant contends that: plaintiff agreed to the rem ssion of

t he $20, 000 settl enment; the evidence does not support damages in



excess of $104,525.00; and there was no express or inplied
consent to support an anmendnent to the pleadings.

Plaintiff lists ten items of loss for which there was
evi dence that could support the jury's verdict of $150, 000. 00.
These itenms include certain farm commodities inside the
bui | ding, damages to the concrete floors and walls of the
bui l ding, and |abor to remove the fire damaged buil ding and
contents. Plaintiff made no express claimof damages for these
items at trial. |In addition, plaintiff lists other itens where
the claimplaintiff actually made for damages was rounded down
from the specific figure or range of value nentioned in the
evi dence. This does not account for a substantial anount,
however .

FED. R. CI V. P. 15(b) provides: “Wen issues not raised by the
pl eadings are tried by express or inplied consent of the
parties, they shall be treated in all respects as if they had
been raised in the pleadings.” The Tenth Circuit has discussed
the test of inplied consent under Rule 15(b).

| rpl i ed consent is found where the parties recognized

that the issue entered the case at trial and

acquiesced in the introduction of evidence on that

i ssue w thout objection. Under the ternms of Rule

15(b), the objection nmust be on the ground that the

evidence is not within the issues raised by the

pl eadi ngs. Since the purpose of Rule 15 is to bring

the pleadings in line with the issues actually tried,

it does not permt amendment to include collateral

issues which my find incidental support in the

3



record. VWhen the evidence clained to show that an
issue was tried by consent is relevant to an issue
already in the case, and there is no indication that
the party presenting the evidence intended thereby to
raise a new issue, anmendment may be denied in the
di scretion of the trial court. Consent will, however,
be found when the party opposing the amendnent hi nsel f
produces evi dence on the newissue. Whether the issue
was tried by consent is a matter within the sound
di scretion of the trial court whose judgnment will only
be reversed for an abuse of discretion.

Hardin v. Manitowoc-Forsythe Corp., 691 F.2d 449, 457 (10" Cir.

1982) (citations omtted).

The court shall deny plaintiff’s request to anmend the
pl eadings to increase the damages claim in this case beyond
$104,525.00 for the follow ng reasons. First, there was no
express consent from defendant to increase the damages claim
beyond that figure during trial. Second, the court believes
allowing the anendnent wthout defendant’s consent would
prejudice the defendant. Def endant chose not to contest
plaintiff’s claim for damages at trial. But, it is certainly
pl ausi bl e t hat defendant coul d have contested a damages cl ai m of
$150, 000. 00 had defendant known that such a claim was being
made. Finally, there was no inplied consent. The Tenth Circuit
has held that Rule 15 “does not permt anmendnment to include
collateral issues which may find incidental support in the

record.” |d.; Mnod v. Futura, Inc., 415 F.2d 1170, 1174 (10t"

Cir. 1969). Here, the evidence which plaintiff cites to support



an increased claimfor danages is evidence which was introduced
to support the original claimfor damages or plaintiff’s claim
regarding the cause of the fire. It only “incidentally”
supports plaintiff’'s expanded clai mfor damages. Therefore, it
may not be relied upon to prove inplied consent to the anendnment
of the pl eadings.

The final issue to consider is whether the court shoul d set
of f $20, 000.00 fromthe anount of the judgnment entered pursuant
to the jury's verdict to account for the settlenent plaintiff
reached with J. A K, Inc. This is listed as an issue in the
pretrial order in this case. But, as nmentioned earlier, both
prior to trial and in the post-trial brief, plaintiff’s counsel
has stated that he made a conm tnment that the settlenment would
be set off fromthe amount of the jury verdict.

“1t is well-settled that a court is not bound by
stipulations of the parties as to questions of law. ” Koch v.

U.S., 47 F.3d 1015, 1018 (10" Cir.) cert. denied, 516 U S. 915

(1995) quoting Dim dow ch v. Bell & Howell, 803 F.2d 1473, 1477

n.1 (9" Cir. 1986); see also, Equitable Life Assur. Soc. V.
MacG 1, 551 F.2d 978, 983 (5" Cir. 1977). We agree with
plaintiff’s counsel’s suggestion that Kansas |aw does not
require a court in a conparative fault situation to reduce the

judgnment against a nonsettling defendant by the anmount a



plaintiff has received from a settling defendant. denn v.
Flem ng, 732 P.2d 750, 755-56 (Kan. 1987). Nevert hel ess, the
concession to a setoff by plaintiff’s counsel appeared to be
made in the context of a discussion regarding what the damages
claim should be in this case. There appeared to be genera
agreenent regarding the danages claim As nmentioned, defendant
did not dispute plaintiff’s damages claimin any respect during
the trial. Under these circunstances, the court wll not
exercise its discretion to reject a stipulation by the parties
as to setting off the amount of the settlenment fromthe jury's
verdict in this case.

Therefore, for the reasons stated above, plaintiff’s notion
to amend shall be denied, defendant’s motion for remttitur
shall be granted, and the court shall direct the Clerk to enter
j udgnment on behalf of plaintiff in the anount of $84,525. 00.

I T 1S SO ORDERED

Dated this 18!" day of October, 2005 at Topeka, Kansas.

s/ Richard D. Rogers
United States District Judge



