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VEMORANDUM AND ORDER

Before the court are the foll ow ng:

1. Governnment’s suppl enental nenmorandumin response to
plaintiff’s notion to dism ss counterclaim (Doc.
141); and

2. Beckett’s (by Powell) reply (Doc. 165).

Backar ound

These consol i dated cases are brought under the Federal Tort
Clains Act. The cases arise out of an accident which occurred on
January 30, 2001 in Finney County, Kansas, between vehicles driven
by Beckett and John Forcum a government enpl oyee. Beckett was
I njured and Forcumwas killed. Both Beckett and Forcumwere acting
within the scope of their respective enploynents. A wongful death

action brought in state court by Forcum s w dow agai nst Beckett’s




enpl oyer ended in a “no fault” verdict.!?

Case nunmber 03-1260 is a “straight” Tort Clainms Act case
Don McKi nney represents Beckett in case nunmber 03-1260. Case
number 03-4011 is a subrogation case. Continental Wstern seeks
to recover worker’s conpensation benefits it paid to Beckett.
Continental Western is represented by Mark Buck. The United States
is represented in both cases by Assistant U.S. Attorneys Robin
Moor e and Conni e DeArnond. The governnent has filed a counterclaim
agai nst Beckett in Case nunber 03-1260 seeking to recover Federal
Enpl oyee Conpensation Act (FECA) benefits it paid to Forcuni s wi dow
on behal f of her deceased husband. Marc Powell represents Beckett
i n defense of the governnent’s counterclai m

By its Menorandum of March 18, 2004 (Doc. 63), the court
deni ed the governnment’s notion to di sm ss both case nunbers 03-1260
and 03-4011. |In particular, the court ruled that Beckett was not
inprivity with his enployer, Sout hwestern Busi ness Systens, in the
state court wongful death action and therefore is not collaterally
est opped from pursuing his Federal Tort Clainms Act case based on
Forcunmis alleged fault. Stated another way, Beckett’'s right to
recover fromthe United States for Forcumis fault (if any) is not
derived from Sout hwest ern Busi ness Systens and col | ateral estoppel
does not prevent Beckett’s clains against the United States in case
nunmber 03-1260.

By its Menorandum and Order of May 10, 2004 (Doc. 77), the

'According to the verdict form the jurors were asked if they
found “any of the drivers” to be at fault. Three jurors answered
“yes,” ten answered “no.”
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court denied the governnment’s notion to dism ss case nunber 03-
4011.

By its Menorandumand Order of August 18, 2004 (Doc. 98), the
court took up Beckett’s notion to dismss the governnent’s
counterclaim(Docs. 85 and 86, by Powell). Beckett asserted that
the “no fault” verdict in the w dow Forcunmis state court case
agai nst Beckett’s enployer is res judicata on the governnent’s
countercl aim because the w dow Forcum assigned her claimto the
government. The court ordered further briefing. Wen the briefs
were filed, Beckett (by MKinney) noved to dism ss the governnment’s
counterclai mon four additional grounds: the counterclaimis barred
by (1) the two year statute of limtations, which expired in
January 2003; (2) collateral estoppel; (3) the “one action” rule;
and (4) conparative fault. The court allowed Powell to adopt the
grounds rai sed by McKi nney and permtted the governnment and Powel |
addi ti onal opportunities to brief the issues. This has been done
and the notions to disnm ss the counterclaimare ripe for decision.

Res Judi cata

Beckett (by Powell) initially sought dism ssal of the
government’ s counterclaimon one ground: that the w dow Forcum had
made no assi gnnment pursuant to 5 U.S.C. § 8131(a). (Docs. 85 and
86). \When the governnment provided the assignnment, Beckett anended
his motion to assert that the governnent’s claimis barred by res
judicata (Docs. 88 and 89). No authority was cited in support of
this assertion. Failure to support an assertion with argunment and

authority results in a waiver of the issue. Robey- Harcourt v.

BenCorp Financial Conpany, 326 F.3d 1140 (10th Cir. 2003).
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Beckett’s nmotion to dism ss the governnment’s counterclai mon
the basis of res judicata is denied.

Statutes of Limtation

Beckett (by MKinney) asserts that the governnment’s
counterclaimis barred by Kansas’ two year statute of limtations
on tort actions, K. S.A 60-513(4) and (5). No supporting authority
is cited. A long line of cases holds that presunptively, clains
of the United States cannot be defeated by state statutes of

limtation unless Congress has provided otherw se. Ruthhardt v.

United States, 303 F. 3d 375, 384 (1st Cir. 2002), cert. denied, 538

U.S. 1031 (2003). No such exenption exists in this case.
In its response, the government has cited 28 U S.C. § 2415

and Judge Roger’s decision in Salisbury v. Krekel han, Case No. 86-

4357 (D. Kan., Dec. 16, 1987). Salisbury unequivocally rejects the
notion that Kansas' statutes of limtation can bar a counterclaim
in which the United States seeks to recover FECA benefits. A copy
of Judge Rogers’ decision is attached as exhibit A

28 U.S.C. 8§ 2415(f) provides, in pertinent part:

The provisions of this section shall not prevent

t he assertion, in an action against the United States

or an officer or agency thereof, of any claimof the

United States or an officer or agency thereof against

an opposing party, a co-party, or a third party that

arises out of the transaction or occurrence that is

the subject matter of the opposing party's claim
Thus, although there is a three year statute of limtations for
affirmative claims by the governnment based on tort in section
2415(b), the limtation is not applicable to a counterclai mbrought

by the United States. Cf. Federal Deposit |nsurance Corporation

v. United States, 527 F. Supp. 942, 949 (S.D. W Va. 1981) (Six
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year statute of limtations found in section 2415(a) not applicable
to government counterclaim)

Beckett’s nmotion to dism ss the governnment’s counterclai mon
the basis of statutes of |limtation is denied.

Col | at eral Estoppe

The court already has been down this road, except in the
other direction. On that occasion, the government sought to bar
Beckett’s claim based on coll ateral estoppel. The government’s
notion was denied in the Menorandum and Order of March 18, 2004
(Doc. 63). This tinme, Beckett wants to bar the governnment’s
counterclaim apparently by nmeans of defensive nonnutual coll ateral
est oppel ,? which the Suprene Court has defined as occurring “when
a defendant seeks to prevent a plaintiff fromrelitigating an issue
the plaintiff previously |litigated unsuccessfully in another action
agai nst the sanme or a different party.” United States v. Mendoza,
464 U.S. 154, 104 S. C. 568, 572, 78 L.Ed.2d 379 n.4 (1984),
citing Parkl ane Hosiery Co. v. Shore, 439 U S. 322, 329, 99 S.Ct.

645, 58 L.Ed.2d 552 (1979). Beckett’'s position is that the
governnment stands in the shoes of the wi dow Forcum who litigated
and lost the issue of Beckett’'s fault in the state court action
Al t hough Beckett is the plaintiff inthis case, he is the defendant
for purposes of defensive nonnutual collateral estoppel.

The governnment’s authority to pursue its counterclaim is
based upon 5 U.S.C. § 8131, which provides, in pertinent part:

(a) If an injury or death for which conpensation is

2A section of Beckett’'s notion is captioned “Mituality of
Estoppel Is Not Required.” (Doc. 106 at 9-10).
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payable under this subchapter is caused under

circunstances creating a legal liability on a person

other than the United States to pay damages, the

Secretary of Labor may require the beneficiary to-

(1) assign to the United States any right of action
he may have to enforce the liability or any right he
may have to share in noney or other property received
In satisfaction of that liability; or

(2) prosecute the action in his own nane.?

The wi dow Forcum executed a witten assignment pursuant to
subsection (a) (exhibit B, hereto). The assignment was executed
after the governnment filed its counterclaim In his notion to
dism ss (Doc. 106), Beckett (by MKinney) suggests that the
assignment was invalid because it was executed after the running
of Kansas’ two-year statute of |imtations. Beckett has provided
no ot her authority which casts doubt on the assignnent’s validity.
In part because the court has determ ned that the Kansas statutes
do not apply, it also rejects the suggestion that the assignnment
Is not valid due to tinme considerations.

The Supreme Court recently noted that preclusion principles,

of which collateral estoppel is one species, “unquestionably do

3There are few cases which discuss section 8131. It seens
apparent that the governnent’s right to pursue a FECA counterclaim
I's derivative in nature, as the court so held in Fusco v. Johns-
Manville Products Corp., 643 F.2d 1181 (5th Cir. 1981). This is
one factor in a collateral estoppel analysis. However, the
governnment’s counterclaimis not forecl osed nerely because it did
not participate in the prosecution of the state court case, either
as a party or by exercising its right to require the wi dow Forcum
to bring the case (neither of which occurred). A Col orado
appellate court has held that the U.S. Departnment of Labor was
neither a necessary nor indispensable party in the enployee’s
negli gence action against a third party (attached as exhibit C)
Hol | i ngsworth v. Satterwhite, 723 P.2d 169 (Colo. App. 1986). The
opinion is noteworthy because it was authored by Lewms T. Babcock,
then a judge on the Col orado Court of Appeals, now Chief Judge of
the U S. District Court for Col orado.
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apply against the United States . . . . See, e.g., Mntana V.

United States, 440 U.S. 147, 99 S. C. 970, 59 L. Ed.2d 210 (1979).”
Al aska Dept. of Environnental Conservation v. E.P. A, 540 U S. 461,

124 S. Ct. 983, 1003 n. 14 (2004). However, it seens clear that the
Suprene Court is reluctant to apply nonnutual offensive collatera

est oppel against the governnent. The Court wote in United States

v. Mendoza, supra, that:

In Standefer v. United States, 447 U.S. 10, 24, 100
S.Ct. 1999, 2008, 64 L.Ed.2d 689 (1980), however, we
enphasi zed the fact that Blonder-Tongue and Parkl ane
Hosi ery invol ved di sputes over private rights between
private litigants. W noted that "[i]n such cases, no
si?nificant_ harm flows from enforcing a rule that
affords a litigant only one full and fair opportunity
to litigate an issue, and [that] there is no sound
reason for burdening the courts wth repetitive
litigation." 447 U.S., at 24, 100 S.Ct. at 2008
Here, as in Montana v. United States, supra, the party
agai nst whom the estoppel is sought is the United
States; but here, unlike in Mntana, the party who
seeks to preclude the Governnment fromrelitigating the
i ssue was not a party to the earlier litigation.

* * %

W hold, therefore, that nonnmutual offensive
col |l ateral estoppel sinply does not apply against the
Governnment in such a way as to preclude relitigation
of issues such as those involved in this case.

* * %

Qur holding inthis case is consistent with each of
our prior holdings to which the parties have called
our attention, and which we reaffirm Today in a
conpani on case we hold that the Government may be
est opped under certain circunstances fromrelitigating
a question when the parties to the two lawsuits are
the same. United States v. Stauffer Chem cal Co., 464
U S. 165, 104 S. C. 575, 78 L.Ed.2d 388 (1983); see
al so Montana v. United States, supra; United States v.
Moser, 266 U.S. 236, 45 S.Ct. 66, 69 L.Ed. 262 (1924).
None of those cases, however, involve the effort of a
party to estop the Governnent in the absence of
mut ual i ty.




The concerns underlying our disapproval of
col | ateral estoneI agai nst the Governnment are for the
nost part inapplicable where nutuality is present, as
in Stauffer Chem cal, Mont ana, and Mbser. The
application of an estoppel when the Government is
l1tigating the same issue with the same party avoids
the problem of freezing the devel opnent of the |aw
because the Governnment 1s still free to litigate that
issue in the future with sone other party. And, where
the parties are the same, estopping the Governnent
spares a party that has already prevailed once from
having to relitigate--a function it would not serve in
t he present circumnmstances.

104 S. Ct. 572-74 (footnotes omtted). See also United States v.

AMC Entertainnent, Inc., 232 F. Supp.2d 1092, 1117 (C. D. Cal

2002) . There is no reason to assune that the Supreme Court’s
statenments would be any different if it had been discussing
def ensi ve nonnutual collateral estoppel. The underlying concept

is the sane. See Hercules Carriers, Inc. v. Claimnt State of

Florida, 768 F.2d 1558 1579 (11th Cir. 1985).

Al t hough the issue of fault was litigated in the state court
action, no party “won” or “lost” the issue, no percentages of fault
wer e assi gned and no judgnent based on fault was entered. |Instead,
the jury determned that neither driver was “at fault.” In
previ ous pleadings, Beckett (by MKinney) has insisted that he
“never had his day in court” on the fault issue. Neither has the
gover nnment . If Beckett, who was not a party in the state court
case, is entitled to his *“day in court,” then so too is the
governnment, which |ikew se was not a party. Further discussion of
collateral estoppel is not warranted at this tine. If the
governnment prevails at trial, Beckett may revisit the issue.

Beckett’s notion to dism ss the governnent’s counterclai mon

t he basis of nonnutual defensive collateral estoppel is denied,
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wi t hout prejudice.

Conparative Fault and Kansas' “One Action” Rule

The i nteracti on between the “one action” rul e and conparative
fault is explained in Augustine v. Adans, 88 F. Supp. 2d 1166 (D
Kan. 2000):

The Kansas one-action rul e S a
judicially-devel oped concept that has been articul at ed
t hrough case law interpreting the Kansas conparative
negligence statute, K S.A § 60-258a. The rule
requires that all negligence clains arising out of one
occurrence be determned in one action. See Mck V.
Mani, 244 Kan. 81, 766 P.2d 147 (1988). The i npetus
for the one-action rule was to ensure that all parties
agai nst whom a cl aim of conparative negligence could
be made be joined in the sane action so that one
judicial determ nation of conparative fault could be
rendered. See Eurich v. Alkire, 224 Kan. 236, 579 P.2d
1207, 1209 (1978). The rule is essentially ainmed at
prohibiting a plaintiff frombringing a second action
against a party that could have been, but was not,
named in the first action. See id.

In this case, the Attorneys essentially attenpt to

i nvoke the one-action rule as a formof res judicata.

The one action rule, however, is not intended to be an

extension of res judicata. See Mck, 766 P.2d at 158.
Id. at 1172. Beckett has not cited Augustine, so no reasoned
argument is before the court regarding why, if the one action rule
is not an extension of res judicata, it also is not an extension
of coll ateral estoppel. Thus, the court sees no reason to consi der
Beckett’s argunent that the one action rule bars the government’s
count ercl ai mbecause it “stands in the shoes” of the wi dow Forcum
There is a very practical reason why the governnment’'s
countercl aimshould be allowed to go forward. Beckett, who was a
driver of one of the vehicles, has succeeded in persuading the

court that he is entitled to his “day in court.” Having done so,

his fault nust be conpared according to Kansas | aw. | f Beckett
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| oses at trial and can convince the Court of Appeals that his fault
should not have been an issue, then any percentage of his
conparative fault proved by the governnent can be sinply *“backed
out” of the case and an anended judgnment entered in his favor. On
the other hand, if the court should erroneously dism ss the
counterclaim the case would have to be tried again.

Concl usi on

Beckett’s notion to dism ss the governnment’s counterclaimis
deni ed.

No further motions of any kind may be filed by any party
prior to the pretrial conference w thout |eave of court.

IT 1S SO ORDERED

Dated this 7th day of January 2005, at Wchita, Kansas.

s/ Nonti_ Bel ot
Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE
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