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ERI C C. BECKETT,

Pl aintiff,
V. No. 03-1260-M.B
UNI TED STATES OF AMERI CA

Def endant .

VEMORANDUM AND ORDER

Before the court are the foll ow ng:
1. Beckett’s ~ (by  MKinney) notion for
Gl Shosi t1ve’morron (boc. J143); O leavetofite

2. Governnent’s response (Doc. 143); and

3. Beckett’s (by MKinney) reply (Doc. 167).
Beckett (by Powell) has inforned the clerk that he does not intend
to file a response.

Inits Novenmber 16 Menorandum and Order (Doc. 136), the court
rul ed that Marc Powel |, who represents Beckett on the governnment’s
counterclaim could adopt positions raised by Don MKinney in a

nmotion to dismss the governnent’s counterclaim but precluded

McKi nney, who previously had eschewed any interest in defending




against the counterclaim from filing further pleadings wth
respect to the matters raised in the nmotion to dismss. The
gover nnment and Powel | have addressed the adopted positions and the
court has rul ed on the counterclaimissues in a separate Menorandum
and Order (Doc. 174).

Also in its Novenber 16 Menorandum and Order, the court
restricted MKinney's future participation to presentation of
Beckett’s claim against the United States and restricted the
def ense of the governnent’s counterclaimto Powell. 1In his notion,
McKi nney seeks clarification of the court’s restriction. MKinney
claims that he should be entitled to defend against the
governnment’ s clainms of conparative fault agai nst Beckett and seeks
| eave to file a dispositive notion on issues of conparative fault.
McKi nney asserts that “Powell has no ethical obligation to take on
the clainms of conparative fault against Eric Beckett. He has nade
no effort to do so, and is not being paid to do so.” (Doc. 142 at
2) .

McKi nney apparently has not read Powell’s answer to the
counterclaim (Doc. 76) which states: “M. Forcum s death was a
direct result of his own negligence since his vehicle crossed the
center line and went into the north bound lane resulting in this
collision.” This certainly sounds |ike a conparative fault

defense.! The court cannot hel p but wonder what MKi nney perceives

! To the extent MKinney is concerned with his ability to
argue that the governnent should be estopped from asserting
conparative fault as a defense to Beckett’'s clainms, the court’s
deci si on regardi ng use of nonnutual coll ateral estoppel against the
government forecloses that argunent. (Doc. 174).
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Powell’s role to be if it is not to “take on” the governnent’s
claims of conparative fault against Beckett.

A pretrial order has not been entered in this case. I n
fairness to McKinney, if Powell takes the position in the pretrial
order that he will not pursue a conparative fault defense to the
governnment’s counterclaim then the court wll reconsider its
restriction. This appears unlikely and so | ong as Powel | remmins
in this case as counsel for Beckett, the court will permt only
Powel | (who was involved in the state case and is far nore fam i ar
with the case than is MKinney) to handle the counterclaim
conparative fault issues at trial. Allowing two |awers who
represent the same party and whose interests are aligned to
gquestion the same witnesses is antithetical to the letter and
spirit of Fed. R Civ. P. 1, as well as comon sense.? The court
assunmes that MKinney wll have plenty to do in presenting
Beckett’s case on liability and danages.

The court will not permt MKinney to file a dispositive
noti on on conparative fault issues unless all facts relating to the
negl i gence aspects of the accident can be stipulated to.
Ot herwi se, such a motion would be a conplete waste of tinme,
particularly since the trial will be to the court.

Beckett’s notion (Doc. 142) is overrul ed.

IT 1S SO ORDERED.

Dated this 7t h day of January 2005, at Wchita, Kansas.

2 The court wll address the matter of Mark Buck’'s
participation in the trial at the pretrial conference.
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s/ ©Monti_ Bel ot

Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE




