INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

NATHANIEL W. ELLIBEE, )
)
Plainiff, )
)

V. ) Case. No. 03-3463-JAR
)
AUTUMN L. FOX, )
)
Defendart. )

MEMORANDUM AND ORDER

This matter comes before the court for consideration of whether to convene a professional
malpractice lidbility screening panel pursuant to K.S.A. 8 60-3501 et seg. Plantff filed his motion
requesting the gppointment of such a pand, dong with amemorandum in support, on March 23, 2006
(Docs. 108 & 109). Defendant filed aresponse in opposition (Doc. 110), to which plaintiff filed areply

(Doc. 111). Theissueis, therefore, fully briefed and ripe for decison.

TheParties Arguments

Faintiff contends that the professond mapractice ligbility screening panel procedure pursuant to
K.S.A. 8 60-3502 confersa subgtantive right that is gpplicable ina K ansaslega ma practi ceactionbrought
in federa court on the basis of diversity jurisdiction and requests the court to convene such a panel to
consder his clams againgt defendant.

Defendant argues that the screening pand procedure pursuant to K.SA. 8 60-3502 has
questionable applicability to the lega profession, and that, evenif applicable, plaintiff’s request should be

denied inthis instance because the convening of a professiona mal practice screening panel is discretionary



based onaninterpretationof the statute in conjunction with Kansas Supreme Court Rule 142. Defendant
further contendsthat plaintiff’ srequest should be denied in any event because it was made outsde the time
period of 60 days after defendant was served with process dlowed for such requests by Kansas Supreme

Court Rule 142(d)(1).

. Discussion

a. Applicability of K.SA. 8§ 60-3502 to a Legal Malpractice Claim

K.S.A. 8 60-3502 of the Kansas Statutes Annotated provides that if one party in a professond
malpractice liability action files a memorandum with the court requesting a professonal mapractice
screening pand, the judge shdl convene such apand.! Defendant cals into question the gpplicability of
K.S.A. 8§60-3502 to legd professonas. In attacking the relevance of the statute, defendant pointsto the
last paragraph of the statute which provides:

The state agency which licenses, registers, certifies, or otherwise is respongble for the

practice of any group of professiond licensees shdl maintain and make avalable to the

parties to the proceeding a current list of professond licensees who are willing and

available to sarve on the screening pand.2
Defendant argues that the language “ state agency” exempits legd professonds from the purview of the

datute because no state agency is respongble for the licenang, registering, certification of legd

professionds, asthe legd profession is governed by the Kansas Supreme Court.?

K.S.A. 8§ 60-3502.
?|d. (emphasis added).

3Ks. Sup. Ct. R. 201(a) provides, “Any attorney admitted to practice law in this state and any
attorney specidly admitted by a court of this state for a particular proceeding is subject to the

2



The court is not persuaded by defendant’s argument. K.S.A. 8 60-3502 does not specificaly
address which professionads fal within the ambit of the statute; however, the term “ professond licensee”
is used throughout the statute. K.S.A. 8 60-3501 defines “professional licensee [as] any person licensed
to practice a profession whicha professond corporationis authorized to practice. . . .” Under Article 17
of the Kansas Statutes Annotated, aprofess ond corporationmay practiceaprofessiona service. Pursuant
toK.S.A. 860-2707, a"“ professiond service means the type of personal servicerendered by apersonduly
licensed, registered or certified by this ate as the member of any of the following professons. . . (3) an
attorney-at-law.”* Thus, upon examination of K.S.A. § 60-3501 in conjunction with K.S.A. § 60-2707,

members of the legal profession are clearly intended to be subject to K.S.A. § 60-3502.

Additiondly, in Roy v. Young, the Kansas Supreme Court considered the effect of arequest for
a professona malpractice screening panel upon the gatute of limitationsin alega ma practice case and
stated: “K.S.A. 2003 Supp. 60-3502 provides that a party may request a screening panel when a legal
mal practice claim ispendingindistrict court or when it isnot.”®> While the issue of the gpplicability of the
screening panel procedure to a legd mapractice action was not directly chalenged in Roy, the court’s
unquestioning discussionof the screening panel procedure in the lega mal practice context provides added

confirmation that the procedure does apply to mapractice clams againg attorneys.

b. Timeliness of Plaintiff’s Request for a Screening Panel

jurisdiction of the Supreme Court and the authority hereinafter established by these Rules”
‘K.S.A. § 60-2707 (b)(3).
°Roy V. Young, 278 Kan. 244, 252, 93 P.3d 712, 718 (2004) (emphasis added).
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Subsection (d)(1) of Kansas Supreme Court Rule 142 provides that “arequest for a screening
panel shdl not be made later than 60 days after defendants are served with process.”® In this ingtance,
plaintiff’ sorigina complaint was filed on December 5, 2003, and servicewas completed upon defendant
Fox when she executed a waiver of sarviceonNovember 17, 2004.8 Since plaintiff did not file hismotion
requesting a screening pand until March 23, 2006 — more than sixteen months later — the court finds his

request to be untimely, and it shall be denied for this reason.®

Because the plaintiff dleged clams for damagesasaresult of defendant’s purported violations of
her professona duty of care in his origind complaint, the court does not find that his time to request a
screening pand isinany way renewed by his subsequent filing of anamended complaint. Asnoted above,
subsection (d)(1) of Kansas Supreme Court Rule 142 providesthat “arequest for a screening panel shdll
not be made later than 60 days after defendants are served with process.”° The court finds no authority

for the propogtion that this 60-day time period isin any way renewed by an amendment.

Rather, as noted by the Kansas Court of Appedsin Sperry v. Eulert, it appearsthat in crafting

Rule 142 to implement K.S.A. § 60-3502, the Kansas“ Supreme Court determined that a party’ srequest

®Ks. Sup. Ct. R. 142(d)(2).
Doc. 1.

8See Doc. 24.

°Doc. 108.

K s. Sup. Ct. R. 142(d)(2).



for a screening panel needed to occur early inthe case™  Moreover, the Kansas Supreme Court has
commented that “[t]he legidature sintent in creeting the screening pand procedurewasto have damants
submit ther mapractice dams for resolution, or at least screening, without the expense and delay of
litigation.'? The court does not see how permitting arenewa of thetime period to request ascreening panel

each time a complaint is amended would further either of these related godls.

While counting the 60-day time period from the date of service of an amended complaint might
make sense in a case where the professiona mapractice damsto be addressed by the pand arosefor the
firg time as a reault of the amendment, such is not the Situation presented by the ingtant case. Plaintiff’s
malpracticedams are not new as aresult of his amended complaint, and to permit arenewed time period
for him to seek a screening panel as a result of his amendment would frustrate Rule 142's purpose of
ensuring that a screening pand be utilized early inthe life of acase. As such, the court finds that the filing
of plaintiff’ samended complaint did not renew histime to request a screening panel under Kansas Supreme

Court Rule 142.
C. Mandatory or Discretionary Nature of Professional Malpractice Screening Panel

Fndly, defendant argues that, notwithstanding the gpplicability of K.S.A. 8 60-3502 to members
of the lega profession, pursuant to Kansas Supreme Court Rule 142, courts have discretion whether or
not to convene aprofessona mapractice screening pand. K.S.A. § 60-3502 providesthat if one of the

parties in a professona malpractice liability action files a memorandum with the court requesting a

1No. 92,105, 2005 WL 400442, at **4 (Kan. Ct. App. Feb. 18, 2005) (review denied June
9, 2005).

2Roy v. Young, 278 Kan. 244, 252, 93 P.3d 712, 718 (2004).
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professional malpractice screening pand, the judge of such court shall convene such apand.®® Fadidly,
the statute contains clear mandatory language. Defendant nonethel ess assertsthat Kansas Supreme Court

Rule 142 dters the mandatory nature of the statute. Kansas Supreme Court Rule 142 providesin part:

Thecourt may conveneamedica or professiona ma practice screening pane either before
or after thefiling of a petition in the Digtrict Court asprovided by K.S.A. 65-4901 et seq.
Or K.S.A. 60-3501 et seq.”*

Defendant contends that “whether or not language in a statute is mandatory or directory should be
determined on a case-by-case bass and the criteria asto whether arequirement ismandatory or directory
iswhether compliance with that requirement is essentiad to presarve the rights of the parties.”™® Because
the court finds that plaintiff did not request the screening pand within the time period required by Kansas
Supreme Court Rule 142, the court need not determine the issue of whether the statute is mandatory or

discretionary, and it makes no finding on that issue.

Smilaly, because the court findsthat plaintiff’ srequest does not comply withthe timing procedure
required by Kansas law, the court need not reach the questionof whether amal practiceliability screening
pand pursuant to K.S.A. 8 60-3501 et seq. isavalablein aprofessond liability action brought pursuant
to Kansaslaw and pending infederal court pursuant to diversity jurisdictionunder 28U.S.C. § 1332, and

the court makes no finding on that issue.

13K S.A. § 60-3502 (emphasis added).
1K's. Sup. Ct. R. 142 (emphasis added).

BDefendant’ s Response to Plaintiff’ s Motion to Convene Professional Mapractice Liability
Screening Panel (Doc. 110), & p. 2.

16 See Order Denying Plaintiff’s Motion to Reingtate Federa Claims (Doc. 37).
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[1. Conclusion

Based upon the foregoing, the court concludesthat plaintiff’'s motion to convene a professiona
mapractice ligbility screening pand pursuant to K.SA. 8 60-3501 et seq. isuntimdy and shdl be denied.
IT IS THEREFORE ORDERED that plantiff’s motion to convene professional malpractice

ligbility screening pand (Doc. 108) is hereby denied.

IT ISSO ORDERED.

Dated this 3rd day of May, 2006, at Topeka Kansas.

JK. Gary Sebelius
K. Gary Sebdlius
U.S. Magigtrate Judge




