IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS

TODD CARLTON SM TH,

Plaintiff, CIVIL ACTION
V. No. 03-3432-M.B
W LLI AM CUMM NGS, et al.,

Def endant s.
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MEMORANDUM AND ORDER

Thi s case conmes before the court on a notion to dismss filed by
def endant s Cunmi ngs, Rice, Roberts and Thomas (the state defendants).?
(Doc. 25.) The state defendants filed a brief in support of their
notion, along with a Martinez report. (Docs. 26, 27.) Plaintiff
filed a responsive brief. (Docs. 32, 33.)2 After a flurry of notion
activity by plaintiff, the court issued an order inform ng the parties
of its intention to treat the nmotion to dismss as a notion for
summary judgnent. (Doc. 49.) Wth that in mnd, the court invited
the parties to supplenent their briefs as necessary to conply with the
requirenents of Fed. R G v. P. 56. 1d. The court also ordered that
no additional pleadings or subm ssions be filed until a ruling was
made on the notion for sunmary judgnent. Id. Plaintiff availed

hi nsel f of the opportunity to supplenent the record. (Doc. 65.) He

1 On January 27, 2005, defendant Steven Lafrinere was served with
process. (Doc. 78.) Lafrinere failed to file a tinely answer, which
was due on February 16, 2005. Neither has he joined in the present
not i on. Therefore, this order has no bearing on plaintiff’'s case
agai nst Lafrinere.

2 Plaintiff filed a notion to suppl enent his responsive brief.
(Doc. 33.) That notion is GRANTED, and the court considered those
materials in rendering this decision.




also filed a notion for permanent injunction regarding his access to
various legal materials. (Doc. 79.) The state defendants’ notion is
GRANTED, and plaintiff’s notion for permanent injunction is DEN ED,
for reasons set forth herein.

I. FACTS

Plaintiff is a Florida state prisoner serving alife sentence for
various violent crimes including burglary, arned robbery, and
ki dnaping. In 1994, while incarcerated in Florida, he carried out a
contract nurder on the | eader of the Fol k Nation prison gang - a crine
for which he was subsequently convicted. Events taking their natural
course, other prisoners sought to nurder plaintiff in retaliation
Not desiring to neet the sane fate that he had doled out to others,
plaintiff threw hinself on the nmercy of the Florida Departnent of
Corrections and sought official protection. Somewhere al ong the way,
he also managed to get convicted for making witten threats to a
judge. Utimately, Florida tired of dealing with plaintiff, and in
order to protect him arranged to transfer plaintiff to the Kansas
Departnent of Corrections pursuant to the Interstate Corrections
Conpact, K S. A 76-3001 through 3003. Plaintiff agreed to the
transfer. (Docs. 8 at 3-4; 27 at 5, exh. B.)

Plaintiff arrived in Kansas on June 5, 2002, after which he was
placed in admnistrative segregation at the El Dorado Correctiona
Facility based on his violent history. Wthin a nonth, he was
released from segregation and transferred to the Hutchinson
Correctional Facility, where he remained in general population for
approxi mately nine nonths. On March 26, 2003, he inforned prison

officials that he believed his life was in danger from Fol k Nation
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gang nmenbers, and that he wanted to return to Florida. That sane day
he was placed in adm nistrative segregation for protective custody.
On April 1, 2003, he was noved to the Lansing Correctional Facility,
where he was once agai n placed in general popul ation. (Docs. 8 at 4-
5, 27 at 6.)

According to plaintiff, on the evening of April 18, 2003,
defendant Lafrinere, a corrections officer at Lansing, opened
plaintiff’s cell door and directed plaintiff to the cell occupied by
i nmat e Carl os Johnson. Johnson informed plaintiff that he was aware
of plaintiff’s having nurdered a nenber of Folk Nation, and that
Johnson would so inform Lansing’s branch of Folk Nation, unless
plaintiff satisfied Johnson's sexual needs. Johnson then proceeded
to engage plaintiff in various honbsexual acts, after which Lafrinere
returned plaintiff to his own cell. According to plaintiff, this
incident was essentially repeated two nights later, with Lafrinere
once again directing plaintiff to Johnson’s cell. Plaintiff also
recounts two other tinmes over the next day or so that he engaged in
honosexual acts with Johnson, but Lafrinere was not involved in either
event. Finally, on April 22, 2003, plaintiff refused further requests
for honosexual favors. As a result, he clains that he was threatened
and that other inmates stole sone of his personal property. (Doc. 8
at 5-7.)

On April 21, 2003, during the tine period that these alleged
assaults occurred, plaintiff was interviewed by prison officials
regarding a threatening letter he sent to a judge. Although plaintiff
had successfully invoked the protective custody capabilities of the

Kansas prisons while at Hutchinson, he made no effort to do so during
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this neeting. Instead, hereiterated his desire to return to Florida,
and inquired whether he mght be able to do so in order to face
charges regarding his letter to the judge. Wen told that any charges
woul d be resolved in Kansas, plaintiff denied any know edge of the
letter. Plaintiff clainms that he failed to informprison officials
of his m streatnment out of fear that Lafrinere would retaliate agai nst
hi m However, according to the Martinez report, Lafrinere was
termnated for attenpting to bring tobacco into the prison - it had
nothing to do with plaintiff. Lafrinere’ s enploynent ended on Apri
27, 2003; yet, plaintiff failed to seek help until My 7, 2003. At
that tine, he submtted a statenent regarding the alleged sexual
assaults, and asked to be placed in protective custody. A segregation
pl acenent hearing was pronptly conducted, inwhichplaintiff testified
about the alleged sexual assaults. Even then, however, he made no
nmention of Lafrinere’s involvenent. (Doc. 27 exh. Gat 2-5.)
Plaintiff was quickly placed in protective custody within the
protective housing unit at Lansing. It was only after he was pl aced
in protective custody that he infornmed prison officials about
Lafrinere’s all eged i nvol venent in his assaults. Then, within a nonth
of being placed in protective custody, plaintiff infornmed prison
officials that he was no longer safe in that establishnent.
Specifically, based on the | ocation of the protective housing unit and
the layout of the surrounding facilities, plaintiff and other inmates
in protective custody were forced to traverse an area open to gener al
popul ati on i nmat es when going to nedi cal callouts and ot her required
events. Plaintiff reported that he was so hated by ot her i nmates t hat

he did not feel safe during these brief periods of exposure. However,
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the facts show that when | arge groups of protective custody inmates
(PC inmates) were noved, the area was cleared of general population
i nmat es. Simlarly, when individual PC inmates were transported
t hrough the area, they were always escorted by one or nore guards.
Plaintiff was never attacked, but only feared that an attack m ght
occur. (Doc. 27 at 11-12, 15, exh G at 3-4, exh. H exh. J.)

Nonet hel ess, based on his concerns, on June 9, 2003, the deci sion
was made to transfer himto the El Dorado Correctional Facility. At
El Dorado, plaintiff was placed in long term segregation for his
pr ot ecti on. At first plaintiff seenmed confortable wth these
arrangenents; however, his conments during his segregation reviews
indicate he quickly changed his mnd and either wanted out of
segregation or to be returned to Florida. These requests were deni ed
and plaintiff was given a job as a custodian within the unit. (Doc.
27 exh. K.)

Based on these facts and his continued segregation from the
general prison popul ation, plaintiff brought the instant action under
42 U.S.C. § 1983 seeki ng damages, declaratory relief, and injunctive
relief. (Doc. 27 exh. J, exh. K') He asserts various clains agai nst
the state defendants, who are identified as follows: 1) Elizabeth L.
Rice - Unit Team Manager of the Protective Custody Unit at Lansing,
where plaintiff was housed; 2) Don Thonas - Deputy Warden at the El
Dorado Correctional Facility; 3) Ray Roberts - Warden at the El Dorado
Correctional Facility; and 4) WIIliam Cumm ngs - Corrections Manager
at the Kansas Departnment of Corrections central office in Topeka.
(Docs. 8 at 1-2; 27 exhs. L, N, Q)

II. SUMMARY JUDGMENT STANDARD: FRCP 56
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Federal Rule of GCvil Procedure 56(c) directs the entry of
summary judgnent in favor of a party who "shows that there is no
genui ne issue as to any nmaterial fact and that the noving party is
entitled to a judgnent as a matter of law" Fed. R Cv. P. 56(c).
An issue is “genuine” if sufficient evidence exists “so that a
rational trier of fact could resolve the issue either way” and “[a]n
issue is ‘material’ if under the substantive law it is essential to

t he proper disposition of the claim” Adler v. WAl-Mart Stores, Inc.,

144 F.3d 664, 670 (10th GCr. 1998). Wen confronted with a fully
briefed notion for summary judgnent, the court nust ultimtely
determ ne "whether there is the need for a trial-whether, in other
words, there are any genuine factual issues that properly can be
resolved only by a finder of fact because they may reasonably be

resolved in favor of either party." Anderson v. Liberty Lobby, Inc.,

477 U.S. 242, 250 (1986). If so, the court cannot grant sunmary
judgnent. Prenalta Corp. v. Colo. Interstate Gas Co., 944 F.2d 677,
684 (10th Cr. 1991).

III. ANALYSIS
Since plaintiff proceeds pro se, the court will construe his

pl eadings liberally.® Hall v. Belnobn, 935 F.2d 1106, 1110 (10th Cr.

S Earlier in the case, plaintiff filed a notion for appoi ntnent
of counsel. (Doc. 14.) The court denied that request. (Doc. 49.)
The record clearly shows that plaintiff is nore than capable of
representing hinmself inthis matter. Hi s anended conpl ai nt shows t hat
he has successfully prosecuted four civil cases in Florida, achieving
sonme sort of settlenent in each. (Doc. 8 at 54-55.) Plaintiff also

has four other cases, including three federal cases, pending in
Kansas. Id. at 54. Thus, this is the ninth civil action he has
br ought .

In this case, he filed a 27-page original conplaint. (Doc. 1.)
Bef ore an answer was filed, he anended his conplaint to add def endant
Lafrinere, and he expanded it to enconpass 42 federal counts agai nst
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1991). Furthernore, since plaintiff swore his conplaint and brief
under penalty of perjury, the court will treat the factual allegations
made i n those docunents the sanme as if they were nade in an affidavit.
Id. at 1111. Finally, based on plaintiff’s uncontroverted all egati ons
about his honpsexual assaults by i nmate Johnson, and Lafrinere s role
in those incidents, the court presunes for purposes of this notion
that the events occurred as plaintiff described them Nonethel ess,

thereis novicarious liability under 42 U. S.C. § 1983. See Ledbetter

v. Gty of Topeka, Kan., 318 F.3d 1183, 1187 (10th Cr. 2003).

Therefore, with respect to the state defendants, plaintiff nust
provi de evidence of their personal involvenent in violating his
federal ly-protected rights in order to survive summary judgnent.

A. Federal Cdains Against E. L. Rice

In Count 7, plaintiff clains that Rice violated various of his
constitutional rights by 1) failing to properly supervise Lafrinere

and inmate Johnson in order to prevent their unlawful acts; 2)

the various defendants in both their individual and official
capacities. Plaintiff also alleged diversity of citizenship and, on
that jurisdictional basis, re-cast his federal cl ai ns under the Kansas
Tort Cains Act. He sought not only legal damages, but also
declaratory and injunctive relief.

Additionally, plaintiff has engaged i n extensive notion practice
t hroughout these proceedings. He has filed notions for injunctive
relief, (Doc. 13), to certify a class pursuant to Fed. R Cv. P. 23,
(Doc. 18), for sanctions pursuant to Rule 37, (Doc. 20), to strike the
Martinez report, (Doc. 22), to conpel discovery, (Doc. 30), for an
order directing that a nental and physical examof the plaintiff be
conducted pursuant to Rule 35, (Doc. 36), and to appoint an expert
wi tness, (Doc. 37). Cearly, plaintiff has the ability to read and
attenpt to apply the various rules that control the course of this
case. Finally, plaintiff has already taken an appeal in this case,
(Doc. 50), which was denied for | ack of appellate jurisdiction. (Doc.
61.) Plaintiff has nore litigation experience than many attorneys
ﬁract:?ing before this court. He is quite capable of representing

i msel f.
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condoni ng those sane actions; 3) failing to pursue any corrective or
renedi al actions; and 4) retaliating against plaintiff for having
filed a grievance based on the alleged sexual assaults. (Doc. 8 at
20.) The first three allegations are neritless, and can be quickly
di sposed of. The undi sputed facts show that Rice was a unit team
manager in the protective custody unit at Lansing during the rel evant
time franes. (Docs. 8 at 1; 27 exh. L.) The all eged honpbsexua
assaults occurred in cell house B, where plaintiff and Johnson were
housed, and where Lafrinere worked. (Doc. 8 at 5.) At the tine of
the assault, Rice had no supervisory authority over any of these
people. (Doc. 27 exh. L.) Mreover, she did not |learn of the alleged
assaults until June 8, 2003, when plaintiff filed his grievances.
(Doc. 8 at 29 § 11.) By that tine, Lafrinere had already been
term nated. Accordingly, she had neither the opportunity nor the duty
to prevent any of the alleged acts taken against plaintiff. H s
al l egation that she condoned the assaults is |ikew se basel ess.

Wth respect to his retaliation claim plaintiff alleges that
Rice transferred himto El Dorado and had hi mpl aced i n adm ni strative
segregation to punish himfor filing grievances. (Doc. 8 at 20.)
“Classification of the plaintiff into adm nistrative segregati on does
not involve deprivation of aliberty interest independently protected

by the Due Process Clause.” Bailey v. Shillinger, 828 F.2d 651, 652

(10th G r. 1987). Indeed,

"[a]s long as the conditions or degree of
confinenent to which the prisoner is subjected is
wi thin the sentence inposed upon himand is not
ot herwi se violative of the Constitution, the Due
Process Clause does not in itself subject an
inmate's treatnment by prison authorities to
judicial oversight." Mntanye v. Haynes, 427 U.S.
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236, 242, 96 S. Ct. 2543, 2547, 49 L. Ed. 2d 466
(1976). See also Vitek v. Jones, 445 U.S. 480,
493, 100 S. . 1254, 1263, 63 L. Ed. 2d 552
(1980).

It is plain that the transfer of an inmate
to |l ess anenable and nore restrictive quarters
for nonpunitive reasons is well within the termns
of confinenent ordinarily contenplated by a
prison sentence. The phrase "administrative
segregation,” as used by the state authorities
here, appears to be sonmething of a catchall: it
may be used to protect the prisoner's safety, to
protect other inmates froma particul ar pri soner,
to break up potentially disruptive groups of
inmates, or sinply to await |later classification
or transfer. See 37 Pa. Code 8§ 95.104, and
95. 106, and note 1 supra. Accordingly,
admnistrative segregation is the sort of
confinenment that inmates should reasonably
anticipate receiving at sone point in their
incarceration. This <conclusion finds anple
support in our decisions regarding parole and
good-time credits. Both these subjects involve
rel ease frominstitutional |life altogether, which
is a far nore significant change in a prisoner's
freedons than that at 1issue here, yet in
G eenholtz and WIff we held that neither
situation involved an interest independently
protected by the Due Process C ause. These
deci sions conpel an identical result here.

Hewi tt v. Helnms, 459 U. S. 460, 468, 103 S. C. 864, 869-70, 74 L. Ed.

2d 675 (1983) (enphasis added). However, disciplining a prisoner for
asserting grievances violates his right of access to the courts, and
such retaliation forns the basis for a separate cause of action under

42 U.S.C. § 1983. Smth v. Mschner, 899 F.2d 940, 947 (10th Cr.

1990) . Nonet hel ess, in order to survive summary judgnent on a
retaliation claim plaintiff nust conme forth with evidence that

but for the retaliatory notive, the incidents to
which he refers, including the disciplinary
action, would not have taken place. An inmate
claimng retaliation nust allege specific facts
showi ng retaliation because of the exercise of
the prisoner's constitutional rights.

Peterson v. Shanks, 149 F.3d 1140, 1144 (10th G r. 1998) (citations
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and internal quotation marks omtted) (enphasis added). Plaintiff
falls far short of that requirenent. He relies exclusively on the
tenporal proximty between his filing a grievance on June 8, 2003, and
Rice’s recommendation that he be transferred to El Dorado the
followng day. (Doc. 8 at 9, 22.) Plaintiff conveniently fails to
acknow edge that he asked to be placed in protective custody, that he
belatedly informed Rice that a prison guard participated in his
all eged rapes, and that he persisted in his beliefs and conplaints

t hat he was not even safe in the protective custody unit. (Docs. 8

at 9; 27 exh. J.) It is no wonder that, given these extraordinary
ci rcunst ances, Ri ce reconmended that he be immedi ately transferred to
anot her facility for his own protection. |Indeed, it is obvious that
If plaintiff had not been transferred, he woul d be conpl ai ni ng about
that. Under these facts, plaintiff cannot showthat “but for” Rice’'s
retaliatory notive, she woul d not have recommended his transfer to E

Dorado. Moreover, Rice had no authority to retain himin long term
segregation once he left Lansing. Thus, to the extent he bl anmes her
for his extended stay in segregation at El Dorado, this allegationis
basel ess. The record shows that plaintiff’s segregation status was
reviewed at least nonthly, and it was the El Dorado staff who
determ ned that he should remain in segregation. (Doc. 27 exh. K)
Accordingly, Rice is entitled to summary judgnment on Count 7.

In Count 8, plaintiff repeats sone of the clains he stated in
Count 7. Those will not be re-addressed. Additionally, he alleges
that R ce violated his constitutional rights by failing to take
appropriate safety precautions when transporting him out of the

protective custody unit to institutional callouts, and by failing to
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take action to keep food preparation inmates from spitting and
urinating in his food. (Doc. 8 at 21.) "[P]rison officials have a
duty ... to protect prisoners from violence at the hands of other

prisoners.” Farmer v. Brennan, 511 U.S. 825, 833, 114 S. C. 1970,

1976, 128 L. Ed. 2d 811 (1994) (alterations in original). *“Moreover,
he does not need to wait until he is actually assaulted before

obtaining relief.” Ranbs v. Lamm 639 F.2d 559, 572 (10th G r. 1980).

This right arises under the E ghth Amendnent, and in order to

establish his claim plaintiff must show that he is incarcerated
under conditions posing a substantial risk of serious harm’ the
obj ective conponent, and that the prison official was deliberately

indifferent to his safety, the subjective conponent.” Benefield v.

McDowal |, 241 F.3d 1267, 1271 (10th G r. 2001) (quoting Farner, 511
U S at 834). Mere negligence on the part of prison officials does

not rise to the |level of an Ei ghth Anendnent violation. Verdecia v.

Adans, 327 F.3d 1171, 1175 (10th Gr. 2003). Instead, plaintiff nust
prove that Rice acted with reckl essness. 1d.

Plaintiff fails to satisfy his burden on this claim It is
undi sputed that he was never attacked during the tinmes that he was
escorted out of the protective housing unit. Furthernore, plaintiff
presents no evi dence that any PC i nmate had ever been assaulted while
bei ng escorted out of the unit. Thus, his entire claimis based on
his personal belief that he was not safe. On the contrary, the
undi sput ed evi dence presented shows t hat whenever | arge novenents of
PC inmates occurred outside the unit, the area i n question was cl eared
of general population inmates. (Doc. 27 at 15.) Additionally, when

i ndi vidual PC innmates were brought out of the unit, they were al ways
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escorted by one or nore guards. |d. Based on these facts, the court
finds that plaintiff has failed to establish the objective conponent
of his claim- that these arrangenents placed himat a substanti al
ri sk of serious harm

Li kew se, plaintiff fails to establish the subjective el enent of
his claim- that R ce knew of, and disregarded, this risk. As noted
under the objective elenent, there was no evi dence that PC i nmates had
ever been attacked under these circunstances in the past. See, e.d.,

Collins v. Furlong, 2001 W 109159, at *2, (10th Cr. Feb. 8, 2001)

(plaintiff satisfied subjective el enent of claimby show ng that area
of prison yard where he was assaul ted was known as “the thunderdone”
because of the frequency of violence perpetrated there). Having put
forth no evidence that the risk should have been obvious to Rice,
ei ther because the risk was cl ear through nmere observation or because
ot her incidents had occurred to make her aware that this practice was
unsafe, the only evidence presented to establish Rice s awareness of
t he danger perceived by plaintiff was when he filed his grievance to
that effect on June 8, 2003. I ndeed, plaintiff concedes this very
fact in his anended conpl ai nt when he said, “Ms. E. L. Rice never knew
any of the plaintiff’s conplaints til [sic] she received the
plaintiff’s i nmates gri evances on or about June 8, 2003.” 1d. at 29.
The very next day, R ce recommended that he be transferred to El
Dorado in order to keep himsafe. It is clear fromthese facts that
Rice did act pronptly on plaintiff’s behalf as soon as she was nmade
aware of his concerns. Accordingly, Rice is entitled to summary
judgnment on this claim

In the remainder of Count 8, plaintiff clains that Rice failed
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to take action to keep other inmates fromspitting and urinating in
his food. This claimfails for two reasons. First, plaintiff puts
forth no evidence that anyone was actually spitting or urinating in
his food. He does not claimto have personally seen it done, nor does
he provide affidavits from others who saw this occur. Likew se, he
fails to explain how, in the absence of eyew tnesses, he determ ned
that these events occurred. Could he snell the urine or see the spit?
The court is nerely left to wonder. Thus, his allegations on this
point are conclusory and insufficient to survive summary judgnent.
Additionally, even assumng the truth of his assertions, the
uncontroverted evidence shows that R ce was not nade aware of these
accusations until plaintiff filed his grievances on June 8, 2003. |d.
As previously discussed, she reconmended his transfer the follow ng
day. Thus, to the extent plaintiff’s allegations m ght be true, Rice
t ook pronpt and decisive action to protect him from future abuses.
Rice is therefore entitled to summary judgnment for all the clains
under Count 8.

After thoroughly reviewing plaintiff’s allegations in Counts
9-18, the court concludes that they are sinply a rehash of the issues
raised in Counts 7 and 8, albeit under different |labels. Plaintiff
repeats the sane facts, but declares that the underlying activities
violate different provisions of the Constitution. The nerits of these
cl ai ns have al ready been anal yzed under the appropri ate standards and
need not be repeated. Rice is entitled to summary judgnent on Counts
9-18.

B. Federal Cainms against Don E. Thomas

In Counts 19-24, plaintiff regurgitates what are essentially the
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sane clainms he made against Rice. Wth possibly two exceptions,
plaintiff is merely trying to hold Thomas vicariously liable for the
al | eged wongful acts of Lafrinere, Johnson, and Rice. There is no
evidence that Thonmas actually supervised any of these people.
Plaintiff’s allegations to this effect are concl usory and unsupported
by any evidence. Wat is clear is that Thonas was a deputy warden at
El Dorado, while Lafrinere, Johnson, and Rice were all at Lansing.
Mor eover, since there is no vicarious liability under 8§ 1983, al
these clains nust fail. Ledbetter, 318 F.3d at 1187.

The first exception to this generalization about the clains
against Thormas is that sonme of these counts, if read extrenely
liberally, mght be construed as stating a claim for violating
plaintiff’s access to the courts by retaliating against himfor using
the grievance process. These clains mght be read as all eging that
Thomas continued plaintiff’s segregation in retaliation for his
gri evances. However, as previously noted, placing plaintiff in
adm ni strative segregation is not a per se constitutional violation.
Bai l ey, 828 F. 2d at 652. Mor eover, plaintiff cannot possibly satisfy
the requirenent that he prove “but for” Thomas’ retaliatory notive,
plaintiff would have been rel eased from segregation at El Dorado.
Peterson, 149 F.3d at 1144. The uncontroverted facts show Thomas was
aware that plaintiff had been transferred from Lansing in order to
keep him safe from gang violence; that plaintiff had failed to
assimlate into the general population at Hutchi nson and Lansi ng; and
that plaintiff had an extraordinarily violent history, both in and out
of prison. Furthernore, the only evidence presented as to Thonas’

role in keeping plaintiff in segregation were the segregation revi ew
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reports fromEl Dorado. (Doc. 27 exh. K') Those reports show that
Thomas was not the final decision naker on plaintiff’'s release from
segregati on. I nstead, he nade a recomendation as to whether
plaintiff should be retained in segregation or rel eased to the general

popul ation. 1d. at 6. The final decision was actually nmade by the
El Dorado Warden, Ray Roberts. Id. In fact, on Cctober 3, 2003

Thomas recomrended that plaintiff be released; however, Roberts
decided that plaintiff should be retained in segregation.

Col l ectively, these facts show two things: 1) to the extent
Thomas had the ability to influence a decision regarding plaintiff’s
rel ease, he had plenty of evidence that plaintiff needed to be
retained in segregation for his personal safety, as well as the safety
of others; and, 2) even when Thomas wanted plaintiff rel eased, Thonmas’
recommendati on was rejected by his superior. Accordingly, the court
finds that under either view, plaintiff cannot satisfy his burden of
showi ng “but for” an unlawful retaliatory notive, Thomas woul d have
had him rel eased from segregation. Thomas is entitled to sumary
judgnent on this claim

The other exception to the court’s generalized view that the
cl ai s agai nst Thonas are i nperm ssi bly based on a theory of vicarious
l[iability is that, in Count 24, plaintiff makes reference to his right
to be sent back to Florida under the Interstate Correcti ons Conpact.
This is a theme that he has raised in various places throughout his

pl eadi ngs and other filings. |In Halpin v. Si mmons, 2002 W. 700936,

*1 (10th Cir. Apr. 24, 2002), the Tenth Grcuit was faced with a case
remarkably simlar to this one. Halpin was a Florida prisoner sent

to Kansas under the Interstate Corrections Conpact. Like plaintiff,
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Hal pin tried to bring clains for Interstate Corrections Conpact
violations under 42 U S.C. § 1983. Relying on the well-reasoned
opinion of the Eighth Grcuit in Stewart v. MMinus, 924 F. 2d 138 (8th

Cr. 1991), the Tenth Crcuit said, “[Allleged violations of the I CC

do not constitute violations of federal law and therefore are not

actionable under § 1983.” Hal pin, 2002 W. 700936, at *1
Accordingly, the court will not consider plaintiff’'s § 1983 clains

based on viol ations of the Interstate Correcti ons Conpact. Thonmas is
entitled to sunmary judgnment on Counts 19-25.

C. Federal dains Against Ray Roberts

In Count 26, plaintiff clainms that Roberts violated his right of
access to the courts by failing to conduct an investigation of the
m sconduct alleged against Rice in one of plaintiff’s grievances.
Under the First Anendnent, prisoners do have a right of access to the

courts. Penrod v. Zavaras, 94 F.3d 1399, 1404 (10th Cr. 1996). 1In

order to survive sunmary judgnent on this claim plaintiff “nust show
that any denial or delay of access to the court prejudiced himin

pursuing litigation.” Treff v. Galetka, 74 F.3d 191, 194 (10th Cr

1996). Plaintiff fails to even allege prejudice. (Doc. 8 at 38-39.)
Moreover, a review of the record reveals no such prejudice. I n
deciding this notion, the court will consider every clai magai nst the
state defendants that was included in plaintiff’s amended conpl ai nt.
Accordingly, plaintiff will be fully heard on the nmatters he has
attenpted to bring to court. He points to no clains that he has been
precluded from bringing by Roberts’ alleged conduct. Ther ef or e,
Roberts is entitled to summary judgnent on Count 26.

In Counts 27-32, plaintiff attenpts to hold Roberts vicariously
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liable for the conduct of Johnson, Lafrinere, R ce, and Thomas. These
clains fail for nunerous reasons. First, there is no vicarious
liability under § 1983. Ledbetter, 318 F.3d at 1187. Furthernore,
Roberts did not supervise Johnson, Lafrinere, or Rice. (Doc. 27 exh.
N.) And finally, to the extent Roberts supervised Thonmas, the court
al ready concluded that plaintiff has failed to provide evidence that
Thomas violated plaintiff’s constitutional rights. For all these
reasons, Roberts is entitled to summary judgnent on Counts 27-32.

Finally, in Count 33, plaintiff asserts both an access to the
courts claim and a claim that Roberts retaliated against him for
using the grievance system As for the access to the courts claim
once again, plaintiff fails to all ege prejudice; nor is any prejudice
apparent fromthe record. Turningtotheretaliationclaim plaintiff
cannot show that “but for” Roberts’ retaliatory notive, Roberts would
have freed himfrom adm nistrative segregation. Peterson, 149 F. 3d
at 1144. Roberts, like Thomas, was well aware of plaintiff’s violent
history, both in and out of prison, as well as his failure to
assimlate into the general popul ation of every Kansas prison he had
attended thus far. Hence, Roberts is entitled to summary judgnent on
Count 33.

D. Federal Cains Against WIlliamL. Cunm ngs

In Counts 34-36 and 38-41, plaintiff largely attenpts to hold
Cunmings vicariously |liable for the acts of Johnson, Lafrinere, Rice,
Thomas, and Roberts. However, Cunmi ngs did not supervise Johnson
Lafrinere, Rice, Thomas, or Roberts. (Doc. 27 exh. Q) Nor did the
court find any evidence of cul pable conduct on their part. And, as

previ ously observed, there is no vicarious liability under § 1983.
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Since there is no evidence that Cumm ngs had a personal role in any
m sconduct, Curmings is entitled to sunmary judgnent on Counts 34- 36
and 38-41.

In Count 42 (as well as possibly Count 37), plaintiff attenpts
to state a claimagainst Cummings for interfering with his right of
access to the courts. In Count 37, plaintiff conplains that Cunm ngs
failed to conduct a proper investigation of sone of plaintiff’'s
grievances. Simlarly, in Count 42, plaintiff conplains of Cumm ngs’
role in the grievance appeal process. However, he alleges no
prejudice, nor is any apparent fromthe record. Plaintiff is being
heard on all his clainms in this court. Nothing Cumm ngs has done or
failed to do has limted plaintiff’'s ability to present any of his
cl ai ns. Accordingly, Cumrings is entitled to sumary judgnent on
t hese access to the court clains.

Finally, plaintiff makes nention of the Interstate Corrections
Conpact in several counts. As previously noted, |ICC clains are not
cogni zabl e under § 1983. Hal pin, 2002 W. 700936, at *1. Thus, these
clainms nmerit no further discussion.

E. dains under the Kansas Tort C ains Act

As an alternative basis for recovery, plaintiff asserts that his
clains also entitle himto relief under the Kansas Tort C ains Act,
K. S.A 75-6161 et seq. (Doc. 8.) In order to bring those clains,
plaintiff attenpts to invoke this court’s diversity jurisdiction under
28 U.S.C § 1332. He asserts that, as a Florida prisoner, he is
considered to be a citizen of Florida for diversity purposes. (Doc.
8 at 27-28.)

Odinarily, prisoners are considered citizens of the state where
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they were incarcerated, even if subsequently noved to another state.

Hassan v. Allen, 1998 W. 339996, at *6 n.6 (10th Cr. June 24, 1998)

(citing Ferrer v. Dailey, 1996 W. 731618, at *1 (10th Cr. Dec. 20,

1996) and Sullivan v. Freeman, 944 F.2d 334, 337 (7th Gr.1991)).

This rebuttable presunption is based on the assunption that the
pri soner has no say in the transfer, and is being noved at the whim
of the governnment. See id. By contrast, plaintiff consented to being
transferred to Kansas. (Doc. 27 exh. B.) In fact, plaintiff asserts
that he won the right to be transferred to Kansas as a settl enent for
claims he had against the Florida Departnent of Corrections. (Doc.
8 at 4.) Under those circunstances, the court concludes that
plaintiff voluntarily relocated to Kansas; and, given that he is
serving a life sentence, plaintiff intends to remain in Kansas
indefinitely. Thus, for diversity jurisdiction purposes, plaintiff
is considered a citizen of the state of Kansas. Since plaintiff and
defendants are citizens of the sane state, no diversity exists, and
the court lacks diversity jurisdiction. Mreover, having dism ssed
all the federal clains against these defendants, the court declines
to exercise supplenental jurisdiction to hear the state |aw cl ai ns.
Plaintiff’'s state law clains are therefore di sm ssed.

F. Injunctive Relief and M scel |l aneous | ssues

Plaintiff belatedly fil ed a noti on seeki ng a permanent i njunction
that would require the state defendants to provide himw th an array
of Florida legal materials so that he coul d be better prepared to seek
post-conviction relief in the Florida courts. (Doc. 79.) However,
when a prisoner is transferred under the Interstate Corrections

Conpact, it is the sending state, rather than the receiving state,
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t hat bears the burden of providing the prisoner with necessary | egal

mat eri al s. Clayton v. Tansy, 26 F.3d 980, 982 (10th Cir. 1993)

Since Florida is the sending state, then the rel evant Florida prison
officials would be the proper defendants to this claim Plaintiff
“may have a valid 8 1983 claim however, if he does it should be
pur sued agai nst t he proper defendant in a court of proper venue.” 1d.
The state defendants, all being Kansas prison officials, are not
proper defendants to this claim Accordingly, plaintiff’s request for
per manent injunction is DEN ED

Al t hough he never raised any issues in his anmended conpl aint
regarding the effect of segregation on his gain-tine credits,
plaintiff nmentioned this matter in his brief. (Doc. 32 at 6.) He
clainms that his placenent in|ong-termsegregati on encroaches upon his
liberty interest in earning gain-time credits. 1d. Since this issue
was never raised in his anended conplaint, it is not properly before
the court. Mor eover, defendants would be prejudiced if forced to
address new clains first raised in a response to sunmary judgnent.
In any event, however, deprivation of gain-tine credits is not a
proper subject for a 8§ 1983 claim Smth, 899 F.2d at 951. Thus, the
court will address the matter no further.

Li kewi se, in his response brief plaintiff clainms that defendants
deprived him of personal property w thout due process. (Doc. 32 at
11.) However, like his gain-tine credits claim he failed to raise
this claimin his anmended conplaint. Accordingly, it will not be
consi der ed.

Finally, plaintiff raises clains against Roberts and Cumm ngs

based on their alleged violation of Kansas regulations related to the
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prison grievance process. (Doc. 8 at 37, 42, 51-52.) However, prison
regul ati ons, or the violation of those regul ations, is not cogni zabl e
under 8§ 1983 unl ess the conduct in question violates the Constitution.

See Turner v. Safley, 482 U S. 78, 84, 107 S. C. 2254, 2259, 96 L.

Ed. 2d 64 (1987). Here, plaintiff conplains that Roberts and Cumm ngs
both violated K AR 44-15-102(b)(3)(B) and (c)(3) because neither of
their responses to his grievances contained findings of fact and
concl usi ons drawn, as mandat ed by the regul ati ons. However, the court
finds no cases or other law that would support the notion that
pri soners have a constitutional right to be given witten findings and
conclusions regarding their prison grievances. Although the Kansas
regul ations may direct prison officials to do that, a failure to do
so does not rise to a violation of the Constitution or other federa
| aw cogni zabl e under § 1983. Al though exhaustion of adm nistrative
remedi es, which would include the prison grievance process, is
mandatory before bringing suit under 8§ 1983, the prisoner is only
required to exhaust such renedies “as are available”. 42 U S C 8§
1997e(a). Thus, no particular grievance procedure i s mandat ed under
federal law. Plaintiff’s clains based on these all eged viol ations are
meritless.*

In sum plaintiff’s clains against the state defendants are
meritless. Likew se, his request for permanent injunction (Doc. 79)
IS not appropriate as agai nst these defendants. Accordingly, summary

j udgnment shall be entered for defendants Rice, Thomas, Roberts, and

“* Plaintiff also conplains that Thomas and Roberts reviewed a
grievance in which they were naned as a party, in violation of K AR
44-15-101a(f). (Doc. 8 at 35, 37.) The court rejects this claimfor
the sane reason It rejects the other prison regulation claimns.
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Cumm ngs on all clains. The state defendants’ notion to stay
di scovery is MOOT. (Doc. 39.)

Plaintiff also has a nunber of other notions pending that are
either affected by this ruling, or otherwi se need to be addressed.
Plaintiff filed a notion to conpel discovery from the state
defendants, (Doc. 30), along with a notion to strike the objections
filed in response to docket entry 30. (Doc. 35.) Those notions are
DENI ED because the discovery sought may only be had fromparties to
the case. Fed. R Civ. P. 33, 34. As a result of this order, the
state defendants are no longer parties inthis litigation. Plaintiff
al so requests a physical and nental exam nation of hinself pursuant
to Fed. R Cv. P. 35. (Doc. 36.) Anobng the many reasons why this
request should be denied is the fact that Rule 35 only authorizes
t hese exam nati ons when the nental or physical condition of a party
“is in controversy.” Fed. R Cv. P. 35(a). Since the state
def endant s have been di sm ssed fromthe case and Lafrinere has fail ed
to respond, plaintiff’s nental and physical conditions are not in
controversy. H's notion for physical and nental examnation is
therefore DENIED. Plaintiff also filed a notion to conpel defendants
to answer his conplaint. (Doc. 44.) Plaintiff is not entitled to
conmpel an answer. This notion is DEN ED. Cting Rule 42(a),
plaintiff next asks to consolidate this case with another civil rights
case he has pendi ng before Judge Van Bebber. (Doc. 46.) However, he
fails to point out the comon questions of law or fact that would
warrant such action. This notion is also DEN ED. Conti nuing his
extensive notion practice, plaintiff presented an unsupported notion

asking this court to recuse from the case. (Doc. 51.) Plaintiff
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failed to provide any basis for that action. The notion is DEN ED
Undaunted by prior denials, he asks once again for appointnment of
counsel. (Doc. 77.) For reasons stated in the prior denial, and for
the reasons addressed earlier in this order, plaintiff’s notion is
once agai n DENI ED. Finally, several notions related to the state
def endants are rendered MOOT by this order. (Docs. 48, 67, 68, 73.)

A notion for reconsideration of this order pursuant to this
court's Rule 7.3 is not encouraged. The standards governing notions
to reconsider are well established. A notion to reconsider is
appropriate where the court has obviously m sapprehended a party's
position or the facts or applicable |aw, or where the party produces
new evi dence that could not have been obtai ned through the exercise
of reasonable diligence. Revisiting the issues already addressed is
not the purpose of a notion to reconsider and advanci ng new argunent s
or supporting facts which were otherw se available for presentation
when the original notion was briefed or argued is inappropriate.

Coneau v. Rupp, 810 F. Supp. 1172 (D. Kan. 1992). Any such notion

shall not exceed three pages and shall strictly conmply with the

standards enunciated by this court in Coneau v. Rupp. The response

to any notion for reconsideration shall not exceed three pages. No
reply shall be filed.

IT IS SO ORDERED.

Dated this 19t h day of April 2005, at Wchita, Kansas.

s/ Monti Bel ot

Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE
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