N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

JAMES A. BOYD,
Petitioner,
V. CASE NO. 03-3288- SAC
CHARLES E. SI MMONS, et al.,

Respondent s.

VEMORANDUM AND ORDER

This is a petition for wit of habeas corpus filed by a state
pri soner pursuant to 28 U.S.C. 2254; however, the court construed
it as an action wunder 28 U S.C. 2241 because petitioner
chal | enges the execution of his state sentences rather than the

validity of his convictions.

CLAI MS

Boyd clains his nultiple sentences have been retroactively
“enhanced” in that his parole eligibility and conditional rel ease
dates have been inproperly calculated under state statutes
governing sentence conputation and parole eligibility. He
further clainms he has been denied access to the Kansas courts to
litigate challenges to conputation of his state sentences by the
Kansas Departnment of Corrections’ (KDOC) denial of access to
| egal books and materials. He asserts that his federal
constitutional rights under the Ex Post Facto Clause and the

First and Fourteenth Anmendnents are bei ng viol at ed.

FACTS & PROCEDURAL HI STORY




The record and exhibits show that Boyd has convictions from
“three (3) separate cases, each with nmultiple counts.”

Petitioner’s Legal Menorandum in Support (Doc. 2)(hereinafter

Meno), Exhibit 9. 1In 1969, petitioner was convicted in Wandotte
County, Kansas, (Case No. 19384 CR)! of four counts, and sentenced
to life for aggravated kidnaping plus 10-21 years for the three
counts of robbery, to run concurrently. In 1980 Boyd was
convicted in MPherson County, Kansas (Case No. CR970) of four
counts, and was sentenced to 5-20 years for aggravated burglary,
15 to life for the two counts of Kkidnaping, and life for
aggravated kidnaping, all to run concurrently. 1d. In 1992
Boyd was convicted in Sedgw ck County, Kansas, (Case No. 91 CR
1514) of eight counts, one count each of rape, kidnaping, and
aggravat ed ki dnaping, and five counts of aggravated sodony. He
was sentenced to 15 to |ife on each count, to run consecutively.
Ld.

In 2002, petitioner filed a state habeas action in
Leavenworth County District Court (Case No. 0208HC0062) cl ai m ng
that the conputation of his 1992 sentence was unconstitutional.
The judge appoi nted Kansas Legal Services for Prisoners, Inc.,
(KLSP) to represent him See Meno, Exh. 1. Petitioner noved to
termnate KLSP as his counsel, but his motion was denied.
Counsel for the State and petitioner’s counsel entered stipul ated
facts. While petitioner’s pro se pl eadi ngs and argunments are not

easi |y conprehended, the findings of the state district judge are

! In 2002, the judge hearing Boyd's state habeas action, found that this 1969 “case has no
impact in the KDOC' s cdculation of Boyd's sentence as KDOC s tresting CR970 as concurrent to this
earlier cae” Id. at 2.



quite clear in his order denying petitioner’s 2002 state
petition. The judge set forth in detail the calculation of
petitioner’s “sentence begin” and parole eligibility dates by the
KDCOC. In addition, he clearly set forth petitioner’s ex post
facto and incorrect cal culation argunents presented to the state
court - that Boyd desired all his sentences to be calcul ated
under the pre-1983 version of K. S. A 21-4608, which governed
cal cul ation of indeterm nate and aggregated sentences and the
pre-1982 version of K. S. A 22-3717, which governed cal cul ati on of
parole eligibility. The Leavenworth judge cited perti nent Kansas
| aw, and his legal analysis is equally clear:

The 1983 anendnents to K S.A  21-4608 and 1982

anmendments to K. S. A 22-3717 did nothing nore than

prospectively define new, nore drastic consequences if

a newcrine is commtted. See Thomas v. Hannigan, [27

Kan. App.2d 614 (2000)]. In the present case, the

actual crimnal violations which have triggered 21-4608

and 22-3717 occurred after the 1982 and 1983

nodi fi cati on. Therefore there is no ex post facto

violation. . . . The petitioner could have avoi ded the

consequences of the amendnments by conformng his
conduct to the requirements of the amendnents.

ILd. at 5. The state court denied all relief on Decenber 26,
2002. Petitioner exhibits a letter from his KLSP attorney
informi ng him of the denial and advising, “although you have a
right to appeal this decision, | see absolutely nolegal nmerit to
an appeal ;” and if “you decide” to appeal anyway, “you need to
file a notice of appeal. . . .” Boyd exhibits his pro se “Notice
of Appeal,” which was filed on January 13, 2003, asking the

Kansas Suprene Court?2to reverse the district court denial. 1d.,

2 Respondent advises that Boyd did not file a Notice of Appeal to the Kansas Court of
Appedls, but instead filed an*origind action” inthe Kansas Supreme Court seeking awrit of habeas corpus,
whichwas received and denied as an original action rather than anappeal of the didtrict court’ sdenia of his
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Exh. 11. The Kansas Suprene Court summarily denied Boyd' s
“Petition for Wit of Habeas Corpus” on June 26, 2003. [|d. Exh.
25.

After Boyd filed his federal petition, this court issued a
show cause order. Respondents filed a Motion to Dism ss arguing
that this action was not filed within the applicable statute of
limtations. Petitioner’s counsel thereafter filed a Mdtion for
Summary Judgnment asserting that respondents’ Mtion to Disniss
was not a proper response to this court’s order. Petitioner’s
counsel has also filed a Response in opposition to respondents’
Motion to Dismss and a request for an evidentiary hearing on the

timeliness question raised in the notion.

PETI TI ONER' S MOTI ON FOR SUMVARY JUDGVENT

At the outset, the court denies petitioner’s Mdtion for
Summary Judgnent (Doc. 44). As the basis for this notion,
petitioner argues that respondents have failed to file an
“Answer” as described in Rule 5 of the Rules Governing Section
2254 Cases, 28 U. S.C., responding to the nerits of Boyd s
petition and contesting his allegations; and that respondents’
Motion to Dismss is an “insufficient answer” to the court’s Show
Cause Order. Counsel for petitioner cites no current, relevant
| egal authority precluding the filing of a Mdtion to Dismss
under the circunstances of this case. This court holds that

given its discretion in applying the current Rules governing

state post-convictionmoation. The questions of whether or not Boyd hasfully exhausted state court remedies
by properly proceeding through one complete round of state court review, and whether he has presented
in state court the precise dlams heraisesin hisfederad petition are not decided herein.
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habeas cases, and under the intent and wording of its Order
i ssued on Decenber 4, 2003, a Mtion to Dismss was an
appropri ate response based, as it is, upon substantial facts
i ndicating that the tineliness of petitioner’s application is at
I ssue. It is in the interest of judicial economy and has been
the accepted practice inthis district to allowthe tinmeliness of
a federal habeas petition to be raised and determ ned in a notion

to di sm ss.

TI MELI NESS OF PETI TI ON

Under the Antiterrorism and Effective Death Penalty Act of
1996 (AEDPA), habeas corpus petitions challenging the execution
of a state sentence under 28 U.S.C. 2241 are subject to a one-
year period of limtations. Section 2244(d), 28 U.S. C.,
pertinently provides that the period runs fromthe | atest of the
date on which the judgment becanme final by the conclusion of
direct review or the expiration of the time for seeking such
review [ subsection (A)]; or the date on which an inpedinent to
filing a petition created by State action in violation of federal
law is renmpoved if the petitioner was prevented from filing by
such state action [subsection (B)]; or the date on which the
factual predicate of the claim or clains presented could have
been di scovered through the exerci se of due diligence [subsection
(D)1.

It is not disputed that Boyd’ s numerous convictions were all
“final” before 1996. AEDPA was enacted on April 24, 1996.

Petitioner correctly acknow edges in his Response that under



controlling authority for those whose convictions becane final
prior to AEDPA, the |imtations period comrenced runni ng on Apri

24, 1996. Response (Doc. 43) at 5, citing Hoggro v. Boone, 150

F.3d 1223, 1225 (10" Cir. 1998); see also, Myore v. G bson, 250

F.3d 1295, 1297 (10t" Cir. 2001). Under 2244(d)(1)(A), absent
sone tolling event, Boyd had one year or until April 23, 1997, to
file his federal habeas corpus petition. The instant Petition
was not filed until 2004.

I n Boyd’ s Response to the Motion to Dism ss, he contends he
is entitled to “statutory and equitable tolling” of the
limtations period. Section 2244 allows tolling during the
pendency of relevant state collateral actions. Subsection (d)(2)
of Section 2244 provi des:

the time during which a properly filed application for

State post-conviction or other collateral review with

respect to the pertinent judgnment or claimis pending

shall not be counted toward any period of limtation

under this subsection.
Respondents allege, and petitioner does not dispute, that the
only matters filed and pending in state court after petitioner’s
convictions becane final were his nmotion to nodify sentence
which was denied in 1993 and not appeal ed; and his state habeas
action filed in 2002. Since neither of these state actions was
filed or pending between April 24, 1996, and April 23, 1997, no
entitlenment to tolling under 2244(d)(2) is shown.

As noted, under Section 2244(d)(1)(D) the limtations period
may be found not to have commenced until the date on which the

“factual predicate” of the clainms “could have been discovered

t hrough the exercise of due diligence.” Boyd contends that the



limtations period in this case did not conmmence upon enact nment
of AEDPA because he did not or was unable to discover the alleged
m scal cul ati on of his sentences until long after. |In support, he
asserts that he was diligent, but “stymed”’, in pursuing his
clainms. However, petitioner does not suggest the date on which
he could have, or actually, discovered his clains but alleges
counsel is *“still investigating the exact date.” Petitioner
di sputes, as having no factual support, respondents’ allegation
t hat petitioner has been aware of the cal cul ati on of his sentence
begin and parole eligibility dates at |east since 1995.

This court has no difficulty finding that the factual
predi cate of petitioner’s clains probably was and certainly
“could have been discovered through the exercise of due
diligence” prior to the enactnment of AEDPA. As a general rule,
“under federal |aw governing statutes of limtations, a cause of
action accrues when all events necessary to state a claim have

occurred.” See United States v. Hess, 194 F.3d 1164, 1175 (10th

Cir. 1999). Petitioner’s Exhibit 17 attached to his Meno is a
KDOC “Interstate Corrections Conpact Status Review dated
Septenmber 23, 1993. The chall enged “Sentence Begin Date” and a
years-worse parole eligibility date are set forth therein.
Petitioner’s Exhibit 19 includes additional bi-annual reviews
dated from January 28, 1993, through August 30, 2000, each
providing the petitioner’s parole eligibility and sentence begin
dat es. Thus, petitioner’s own exhibits of his prison records
denmonstrate that the dates he seeks to challenge herein were

conmput ed and recorded as early as 1993 and repeatedly reviewed



prior to passage of AEDPA. There is no allegation that
petitioner was not provided copies of these regular reviews or
access to his own prison sentence conmputation records.
Petitioner’s other exhibits and his argunments further denonstrate
t hat he was aware of these dates and questi oned them | ong before
AEDPA. The court concludes that the commencenent of the running
of the statute of limtations in this case was not del ayed past
t he enactnment of AEDPA by petitioner’s lack of ability to
di scover the factual® basis for his clains.

Petitioner simlarly argues, nore aptly under Section
2244(d) (1) (B), that the State created an i npedinent to the filing
of his federal petition in the form of denial of access, which
was in violation of constitutional |aw, and that |ack of access
prevented tinely filing. The court finds that Boyd’'s all egations
and exhi bits proffered in support of this argunent fall far short
of establishing that his failure to file his claims in state or
federal court within the limtations period was the result of
deni al of access. It is not disputed that the lawlibrary in the
Washi ngton State Penitentiary where Boyd is confined contains no
Kansas Law. Petitioner alleges that he wote a letter in
Novenber, 1992, to the KDOC inquiring about the “cal cul ati on of
his sentence;” and exhibits their response, which provi ded
information. Menp, Exh. 2. This letter was witten years before
the limtations period commenced, and provides no proof of Boyd's

diligence during the period. Petitioner also exhibits his letter

3 Petitioner’ sargument regarding del ayed discovery is based more upon hiscomplaint that he
was prevented fromdiscovering the legd, rather thanthe factud, basis for hisclams. Section 2244(d)(1)(D)
refer to aclam’sfactua, not itslegd, basis.



dat ed August 24, 19984 to the KLSP requesting “a copy of K S. A
22-3317° and any new | aws you have on nultiple sentences and Cl ass
(A) sentences-Life Sentences.” Exhi bits in Support (Doc. 50)
Exh. 1. A 1999 letter is also exhibited froma KDOC official in
response to Boyd' s requests to be returned to Kansas and for
|l egal materials, in which Boyd is informed that “any request
for legal assistance or materials should be forwarded to
(KLSP).” Meno, Exh. 20. These 2 letters were witten after
expiration of the limtations period, and do not denonstrate
petitioner’s diligence before it expired.
Boyd al so all eges that “right after the passage of AEDPA and

wel | before the expiration of the one-year statute,” he wote to
KLSP “requesting |egal advice about the conputation of his
sentence and requesting |legal materials.” Response (Doc. 43) at
2. He cites a Septenber, 1996 letter in which he sought *“Iegal
information that would guide me into getting charges and
sentences which | received in 1992, to run all current (sic) with
charges and sentences | received in 1980.” Meno, Exh. 5. Boyd
al so exhibits his “Declaration” filed in state court averring
that he wote this 1996 letter requesting |egal advice about
anmendnments to K S. A 22-3717 and how they applied to his
sentences. Meno, Exh. 6. He further “declared” therein that the

KLSP attorney did not send him legal materials, but responded

with | egal advice, which he averred was erroneous and “prol onged”

4 Petitioner dlegesin his supplemental pleading (Doc. 50) that this 1998 letter was “neither
(his) firgt nor last request for legd materids.”

° Presumably, petitioner meant K.S.A. 22-3717.
9



the filing of his state habeas action. |d. |In Boyd s Response,
he acknow edges he “did not wite every nonth or year” but
asserts “it would be hard to inmagine a nore conpelling case of
diligence.” Response (Doc. 43) at 10.

As additional support for hisinpedi nent argunent, petitioner
al l eges that“since the time of his sentence,” he has “sought and
been denied access to counsel,” and “to relevant | egal
materials.” Response (Doc. 43) at 1. He further alleges that
“St at e appoi nted counsel not only had a conflict of interest and
failed to adequately represent him” but also “affirmatively
m sled” him |d. These conclusory allegations together with his
one letter witten®during the limtations period do not establish
that his access to either court system was inpeded to the extent
that he was unable to tinely file his federal petition.

A plaintiff “alleging denial of access to the courts mnust
show, not nmerely the i nadequacy of the | egal materials avail abl e
to him” but also that the alleged shortcon ngs have “hindered

his efforts to pursue a legal claim” Lewis v. Casey, 518 U S

343, 351 (1996). Boyd does not explain how his | ack of know edge
of Kansas | aw or access to any particul ar Kansas | egal nmaterials
prevented him from filing documents or litigating his claim of
i ncorrect sentence conmputation in the Kansas or federal courts
during the entire year of the |[imtations period. Moreover, Boyd
has indicated that he obtained some legal materials from other
sour ces. I n addition, Boyd does not state factual allegations

indicating that his clainms are nonfrivol ous grounds for federal

6 As noted, this 1996 letter was responded to by the provision of legd advice.
10



habeas corpus relief. MBride v. Deer, 240 F.3d 1287, 1290 (10"

Cir. 2001). The court concludes that Boyd' s allegations do not
rise to the |l evel of an unconstitutional state-created inpedi nent
so as to invoke the later onset of the limtations period
provi ded for by Section 2244(d)(1)(A).

The court also rejects Boyd' s argunent that he is entitled
to equitable tolling based upon the sane inadequately all eged

deni al of access. Equitable tolling is limted to “rare and

exceptional circunstances.” GGbson v. Klinger, 232 F. 3d 799, 808

(10t" Cir. 2000) quoting Davis v. Johnson, 158 F.3d 806, 811 (5th

Cir. 1998), cert. denied, 526 U S. 1074 (1999); Felder v.

Johnson, 204 F.3d 168, 170-71 (5'" Cir.), cert. denied, 531 U.S.
1035 (2000). It is appropriate only “when an inmate diligently
pursues his clainms and denonstrates that the failure to tinely
file was caused by extraordinary circunstances beyond his

control.” Marsh v. Soares, 223 F.3d 1217, 1220 (10'M Cir. 2000),

cert. denied, 531 U. S. 1194 (2001); see MIller v. Marr, 141 F. 3d

976, 978 (10t Cir. 1998). Equitable tolling would be
appropri ate, for exanple, when a prisoner is “actually innocent,”
an “adversary’s conduct, or other uncontrollable circunstances,
prevents a prisoner fromtinely filing,” or “a prisoner actively
pursues judicial renedies but files a defective pleading during

the statutory period.” Burger v. Scott, 317 F.3d 1133, 1141 (10t"

Cir. 2003). The circunstances claimed to be exceptional by
petitioner are not analogous to these. More anal ogous are
i gnorance of the law and the absence or inadequacy of |[|ega

assi stance, which the Tenth Circuit has specifically held are not

11



reasons justifying tolling. Marsh, 223 F.3d at 1220. The Tenth
Circuit has held directly on point that “it is not enough to say
that the (prison) facility |lacked all relevant statutes and case

law . . . ." Mller, 141 F.3d at 978; see also Scott v. Johnson,

227 F. 3d 260, 263, FN3 (5'" Cir. 2000), cert. denied, 523 U S. 963

(2001) (An “inadequate law | i brary does not constitute a ‘rare and
exceptional’ circunstance warranting equitable tolling.”).
The main issue is whether Boyd's lack of access to a

prison |law |ibrary denied him “meani ngful access to the courts”
whi ch posed an extraordinary circunmstance sufficient to equitably
toll the limtation period. The constitutional right to access
the courts has been firmy established in Supreme Court case | aw.

See e.g., Bounds v. Smth, 430 US. 817 (1977); WIff v.

McDonnel |, 418 U.S. 539 (1974); Johnson v. Avery, 393 U S. 483

(1969). Prisoners have a constitutional right of access to
challenge the validity of their sentences, and part of this
constitutional right is a requirement that prison officials
assist inmates in filing nonfrivol ous |egal clains “by providing
prisoners with adequate law libraries or adequate assi stance from

persons trained in the |aw. Lewis, 518 U S. at 346 (quoting

Bounds v. Smith, 430 U.S. 817, 828 (1977), nodified by Lewis, 518

at 351-55; see also Penrod v. Zavaras, 94 F.3d 1399, 1403 (10th
Cir. 1996). However, inmates are not guaranteed the “wherew t hal

to transform thenselves into litigating engines” but only the

tools “inmates need in order to attack their sentences.” Lew s,
518 U.S. at 355. The “Constitution does not require that
prisoners (literate or illiterate) be able to conduct generalized

12



research, but only that they be able to present their grievances
to the courts—a nore limted capability that can be produced by
a much more limted degree of |egal assistance.” Lew s, 518 U. S
at 360.

Boyd acknow edges he was provi ded assi stance of counsel, but
argues the KLSP attorneys gave him erroneous advice, did not
adequately represent himin state proceedi ngs, had a conflict of
interest, and msled him Exhibits filed by Boyd establish that
he was provided | egal counsel by the KDOC rather than access to
a library containing Kansas | aw. The state habeas judge so found
in his order in denying Boyd' s “second notion to term nate
counsel :”

The inmate is an interstate conpact prisoner being

housed in the state of Washington. This Court believes

that the petitioner’s right of access to the court is

satisfied if, in lieu of a law Ilibrary, adequate

assi stance of counsel is provided. The Court finds

that the appoi ntnment of Legal Services for Prisoners,

Inc. provides the petitioner with adequate assistance

of counsel . The Court further finds that this

appoi ntnent satisfies the requirenents set forth in

Lewis v. Casey, 518 U. S. 343 and Bounds v. Smith, 430
Uu.S. 817).

Meno, Exhibit 8. The record contains no evidence that KLSP
counsel provided by the State of Kansas to represent Boyd in
state collateral proceedings and to render |egal advice in lieu
of a prison law library, failed to satisfy the State’s obligation
to provide | egal access to i nmate Boyd. Moreover, since there is
no right to assistance of counsel in state habeas proceedi ng,
Boyd’'s allegations that appointed counsel i neffectively
represented him in those proceedings do not entitle him to

equitable tolling. See Coleman v. Thonpson, 501 U.S. 722, 756-57
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(1991).

In any event, the conflict of interest petitioner alleges
exi sted between the two KLSP attorneys who advised him is not
based upon substantial facts. |In addition, the stipulated facts
and pl eadi ngs exhibited fromthe state court proceedi ngs evince
t hat appointed counsel clearly presented Boyd s clains to the
state court, rather than inadequate representation. Mor eover
this court has no reason to believe, other than petitioner’s
conclusory allegations, that the advice given by the KLSP
attorneys --that Boyd s sentences are correctly cal cul ated and he
has no valid claim otherw se-- was erroneous. While a prison
i nmate mai ntains the right to access the courts, the Constitution
does not entitle him to assistance in the pursuit frivolous
cl ai ns.

Since the court finds that this action is time-barred, it
need not determine the nmerits. However, the court briefly states
its basis for finding herein by inplication that petitioner’s
clainms are not “nonfrivol ous.” Boyd presents no facts what soever
indicating that the <calculation of his state sentences is
anything other than purely a matter of state law. The federa
writ of habeas corpus “shall not extend to a prisoner unless” he
is “in custody in violation of the Constitution or |laws” of the
United States. 28 U.S.C. 2241(c)(3). The conputation or
aggregation of nultiple state sentences entered in nmultiple cases
and the effect of parole violation are matters governed by state
statutes and regul ations. Thus, they involve questions of state

| aw, which are not proper grounds for federal habeas corpus
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relief under Section 2241. See Overturf v. ©Massie, 385 F.3d

1276, 1279 (10" Cir. 2004); Montez v. MKinna, 208 F.3d 862, 865

(10t" Cir. 2000). As the Suprenme Court has noted, “alnost all
states have habitual offender statutes, and many states provide
for specific enhancenment of subsequent sentences on the

basis of prior convictions.” Garlott v. Fordice, 515 U. S. 39, 45

(1995).

The court also notes, that petitioner conplains he is being
deni ed access to |l egal materials by the KDOC, a state agency, but
fails to denonstrate that he has presented all facts, which he
al |l eges amounted to denial of access, for orderly resolution by
way of the avail able adm nistrative grievance procedures. Ful
exhaustion of admnistrative renedies is a prerequisite to

f ederal habeas review of sentence execution. See United States

v. Whods, 888 F.2d 653, 654 (10'" Cir. 1989), cert. denied, 494

U.S. 1006 (1990).

The court additionally finds that petitioner’s argunment

asserting actual innocence is frivol ous.

MOTI ON FOR EVI DENTI ARY HEARI NG

The court concludes fromthe undi sputed facts in the record
and pleadings that the statute of limtations expired with no
tolling event or exceptional circumstances beyond petitioner’s
control having occurred. It necessarily follows that no purpose
woul d be served by conducting an evidentiary hearing on the issue
of equitable tolling. Accordingly, petitioner’s notion for an

evidentiary hearing on this issue (Doc. 47) is denied. The court
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further concludes that this action nust be dism ssed and all
relief denied as time-barred.

| T 1S THEREFORE BY THE COURT ORDERED t hat petitioner’s Mtion
for Sunmmary Judgnment (Doc. 44) is denied; that petitioner’s
Motion for Evidentiary Hearing on Equitable Tolling (Doc. 47) is
deni ed; and that respondents’ Motion to Dismss (Doc. 32) is
sust ai ned.

IT IS FURTHER ORDERED that this action is dismssed as tine
barred and all relief is denied.

IT 1S SO ORDERED

Dated this 26th day of January, 2005, at Topeka, Kansas.

s/ Sam A. Crow
U S. Senior District Judge
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