IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

ANDREW WOLTERS, )
)
Plaintiff, )
) CIVIL ACTION
V. )
) No. 03-3251-K HV
ESTATE OF N.L. CONNER, )
)
Defendant. )
)

MEMORANDUM AND ORDER

Fantiff, aninmate at the United States Penitentiary in Leavenworth, Kansas (USP-L eavenworth),
brings suit againgt the estate of N.L. Conner, former warden at USP-Leavenworth. Plantiff aleges that
Warden Conner denied him adequate food in retdiation for plaintiff’s complaints and grievances againgt
prisonoffiddsinviolationof the Firs Amendment and that the denia of food condtituted cruel and unusud

punishment in violation of the Eighth Amendment. Plaintiff seeks damages under Bivensv. Six Unknown

Named Agentsof Federal Bureau of Narcotics, 403 U.S. 388 (1971). This matter isbeforethe Court on

defendant’ sMationPursuant To Fed. R. Civ. P. 72 For Review Of Magidtrate’' s Order Granting Plaintiff’s

Moation For Leave To Amend Complaint (Doc. #160) filed January 25, 2006. For reasons stated below,

defendant’s motion is sustained in part.

Factual Background

Paintiff proceeds in forma pauperis under 28 U.S.C. 8§ 1915. On April 2, 2004, the Court
dismissed plaintiff’s complaint without prejudice for failure to exhaust adminigtrative remedies. 1t granted

plaintiff leave to amend his complaint, however, to incude only his exhausted daim that inretdiationfor his




complaint of assault by a prison guard, Warden Conner denied him adequate food beginning January 28,
2003. On April 9, 2004, plaintiff filed afirst amended complaint. Liberaly construed, plaintiff’samended
complaint asserted cruel and unusud punishment and retdiationfor filing prisongrievances. Plantiff dleged
that (1) by indtructing staff to cut food portions, to deny inmateshot dinner meds and to deny plaintiff heart
hedthy meds, Warden Conner subjected him to cruel and unusud punishment and (2) Warden Conner
ingructed staff to cut food portions, delete hot dinner meals and deny plaintiff heart healthy medsin
retdiation for plantiff’ sfiling of grievances.

On July 29, 2005, the Court overruled defendant’s motion to dismiss or for summary judgment.
OnAugug 19, 2005, the Court appointed counsdl for plantiff. On November 16, 2005, Magistrate Judge
James P. O’ Hara entered a revised scheduling order which set adeadline of December 19, 2005 to file
motions to amend the pleadings. On December 19, 2005, plaintiff filed amotion for leaveto file a second
amended complaint. In the proposed second amended complaint, in support of his clams of crud and
unusud punishment and retdiation, plaintiff added an dlegation that Warden Conner served him spoiled
food inviolaionof the Eighth Amendment and in retdiation for hisfiling of grievances. In addition, plaintiff
darified that he brought his Eighth Amendment clam and his Firs Amendment retaiation clam under
Bivens. Paintiff dso prefaced the listing of specific incidents of retaiation with the additiona phrase
“among other things” Findly, plantiff added to his retdiation dam an dlegation that his grievances
substantialy motivated “ others acting on [Warden Conner’s] behaf or at his direction.”

Defendant objected to the proposed amended complaint because it was (1) untimely and

! Fantiff made further cosmetic changes to hisfirst amended complaint whichwasfiled pro
se. Theadditiona changes are not rdevant to defendant’s motion for review.

-2-




(2) broader thanthe limited dams whichthe Court hdd that plaintiff had exhausted. On January 10, 2006,
Judge O'Hara sustained plaintiff’s motion to amend. In doing so, Judge O’ Hara held that (1) the motion
was timely under the revised scheduling order and (2) plaintiff’s proposed amended complaint did not go
beyond the limited daims which the Court held that plaintiff had exhausted. Defendant seeks review of
Judge O’'Hard s order.

Standards For Review Of Magistr ate Judge Non-Dispositive Order

Upon objection to a magidtrate judge order on a non-dispositive matter, the district court may
modify or set aside any portion of the order which it finds to be “dearly erroneous or contrary to law.”
Rule 72(a), Fed. R. Civ. P.; 28 U.S.C. § 636(b)(1)(A). The Court does not conduct ade novoreview;,
rather, it gpplies amore deferentia standard under which the moving party must show that the magidtrate

judge order is“clearly erroneous or contrary to law.” 1d.; see Burton v. R.J. Reynolds Tobacco Co., 177

F.R.D. 491, 494 (D. Kan. 1997). The Court isrequired to affirm the magistrate' s order unlessthe entire
evidence leavesit “with the definite and firm conviction that a mistake has been committed.” Ocedlot Ol

Corp. v. Sparrow Indus., 847 F.2d 1458, 1464 (10th Cir. 1988) (quoting United States v. U.S. Gypsum

Co., 333 U.S. 364, 395 (1948)); see Smithv. M CI Tdecomm. Corp., 137 F.R.D. 25,27 (D. Kan. 1991)

(digtrict court will generdly defer to magistrate judge and overrule only if discretion clearly abused).
Analysis
Defendant seeks review of Judge O'Hara's order because (1) Judge O’'Hara did not give
defendant an opportunity to respond to plantiff’s revised proposed complaint, which was attached to
plantiff’ sreply; (2) the motionto amend was untimely; and (3) the second amended complaint includesan

dlegation that food service personne served spoiled food in violation of the Eighth Amendment and in
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retaliation for grievances and committed other ungpecified acts of retdiation which go beyond the limited
clamswhich the Court determined that plaintiff has exhausted.

Defendant firg argues that the magidtrate judge considered plantiff’s revised proposed second
amended complaint, which was attached to the reply in support of his motion to amend, without giving
defendant an opportunity to respond. In the revised proposed complaint, plaintiff made a few minor
corrections, such as changing the word “inaufficient” to “sufficient” in Paragraph 8(e), and added a
boilerplate dlegationthat he had exhausted adminigtrative remedies. Such minor changesdid not prgjudice
defendant. Themagistratejudge appropriately cond dered therevised second amended complaint attached
to plantiff’sreply.

Defendant next argues that the magistrate judge should have overruled plaintiff’ smotionto amend
asuntimdy. Themagidratejudgeoverruled defendant’ sobjection becausethemotionto amend wastimely
under the revised scheduling order. Defendant maintains that even though plaintiff’s motion was timely
under the revised scheduling order, plaintiff did not file his motion to amend by the original deadline of

April 16, 2004 which the Court set forth in its Memorandum And Order (Doc. #46) filed April 2, 2004.

Defendant did not seek review of the magidrate judge's revised scheduling order which set forth anew
deadline for motionsto amend. Accordingly, the Court overrules defendant’ s timeliness objection.
Defendant maintains that the magistratejudge erred by dlowing plantiff to file a second amended
complaint which amended his Eighth Amendment and retaliation clamsto include an alegeation that food
sarvice personnel served spoiled food. The Court previoudy addressed this dlegation as follows:
Inhisopposition brief, plaintiff states that he was served spoiled meeat for some ten
days beginning in late January of 2003 and that spoiled food was served regularly.
Although plaintiff raised the issue of spoiled food in his adminigtrative complaint, he did not
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include such dlegations in his complaint or amended complaint. Moreover, in his
adminigrative complaint, plantiff stated that inmates were served spoiled food because of
improper food handling, not because of any decison by Warden Conner.

Memorandum And Order (Doc. #133) filed duly 29, 2005 at 10 n.9. Plaintiff concedesthat he did not

include an dlegation of spoiled food inhisorigind or firs amended complaint, but he arguesthat hisfalure
to do so is not an adequate reason to deny him leave to add such an dlegation at this time. Plantiff's
lanvsuit has been onfile since 2003, however, and the purpose of plaintiff’ ssecond amended complaint was
to “clean[] up the pleadings,” not to add dlegations which had not been raised in the origina or first

amended complaint. Reply Supporting Rantiff’s Motion To Amend His Complaint (Doc. #151) filed

January 3, 2006 at 1. Plaintiff should have sought leave earlier to add new clams of Eighth Amendment
violations and retdiation. In any event, the Court has dready held that in his adminigtrative complaint,
plaintiff stated that prison staff served spoiled food because of “improper food handling.” Memorandum
And Order (Doc. #133) a 10 n.9. Plantiff disagrees with the Court’ s assessment of his adminidrative
complaint, but he has not cited any portion of his administrative complaint which aleges that Warden
Conner “directed g&ff to serve gpoiled food” in violaion of the Eighth Amendment or in retdiation for his
various complaintsand grievances againg prisonofficids. Plantiff’ sReply (Doc. #151) at 5n.2. Fantiff's
adminigraive complaint Imply asserts that food service personnel served spoiled food because of
improper handling. See, eq., Regiond Administrative Remedy Apped (“Food serviceroutindy serve[s]

leftover food spoil[ed] fromimproper handling.”), Exhibit 12 to defendants Memorandum In Support Of

Defendants Motion To Digmiss, Or In The Alternative, Motion For Summary Judgment (Doc. #25).

Because the Court previoudy ruled that plaintiff did not adminigtratively exhaust his complaint of spoiled




food, the magidrate judge erred by permitting plaintiff to add such an dlegationinsupport of hisdamsin
the second amended complaint.?

Defendant aso objects to plantiff’s second amended complaint because it prefaces the listing of
specific incidents of retaliation with the phrase “among other things” Hantiff argues that this language
merdy provides him room to assert that Warden Conner employed additiona methods of retdiation if
evidence adduced during discovery will support such assertions. Blantiff’s Reply (Doc. #151) at 6. As
explained above, this caseis a an advanced stage. Evidence of other acts of retdiation may be relevant
to plantiff’ sclams in his second amended complaint, and may be admissible to prove Warden Conner’s
motive, but plaintiff may not assert such acts of retdiationasindependent groundsfor reief. The Court has
previoudy explained that under the Prison Litigation Reform Act, 42 U.S.C. § 1997e, exhaustion of

adminidraive remediesisa pleading requirement. See Memorandum And Order (Doc. #46) filed April 2,

2004 a 4 (citing Steele v. Fed. Bur. of Prisons, 355 F.3d 1204, 1210 (10th Cir. 2003)). A prisoner must

plead his dlams with a short and plain statement showing that heis entitled to relief and attach “a copy of
the gpplicable adminidrative digpostions to the complaint, or, in the absence of written documentation,

describe with specificity the administrative proceeding and its outcome.”  1d. (dting Stede, 355 F.3d at

2 Fantiff argues that he deserves the opportunity to marsha evidence to support his

assertion. See Hantiff’sReply (Doc. #151) at 5 n.2. If this casewasat an early stage, the Court would
agree. In his origind complaint in June of 2003 and in his first amended complaint in April of 2004,
however, plantiff had the opportunity to assert Eighth Amendment and retdiationdams based on spoiled
food. He chose not to do so. In Jduly of 2005, the Court ruled on defendant’s motion for summary
judgment and specificaly noted that suchaclam isnot in the origind or first amended complaints or even
inanadminidrative complaint. Plantiff did not seek reconsderation of the Court’ srulingon hisdams and
waited some five months to file a motion to amend. As explained above, the purpose of the second
amended complaint was to clean up the pleadings, not to substantively expand plaintiff’s clams after an
adverse ruling on amotion for summary judgmen.
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1210). Generd dlegations of retdiation are insufficient for the Court to determine whether plaintiff has
exhaugted his adminidrative remedies on such clams. Therefore, the magistrate judge erred by dlowing
plantiff to add the phrase “among other things’ before listing the specific incidents of retdiation in the
second amended complaint.

Hndly, defendant objectsto plantiff’ ssecond amended complaint becauseit dlegesthat plantiff's
grievances substantially motivated N.L. Conner “and others acting on his behdf or at hisdirection.” See

Second Amended Complaint (Doc. #157) 19. Plantiff’sdlegation isimproper for two reasons: (1) it is

insufficent for defendant or the Court to determine whether plantiff has exhausted adminidrative remedies
onsuchadamand (2) it apparently seeksto establishdefendant’ sliahility under Bivens based onatheory

of respondest superior.® SeeKitev. Kelley, 546 F.2d 334, 337 (10th Cir. 1976) (Bivens action against

superior only if plantiff shows“afirmative link” to subordinate s actions); Martinez v. Lappin, 2004 WL

2457800, at *2 (D. Kan. Nov. 1, 2004) (director of BOP cannot be liable for conduct of other officids

under Bivens); Whayne v. State of Kansas, 980 F. Supp. 387, 394 (D. Kan. 1997) (must dlege actua and

knowing participation for Bivens liability). Evidence of the acts of individuas acting on behdf of Warden
Conner may berdevant to plaintiff’sclams a trid, but such acts by themsalves areinauffident to show an
dfirmative link between Warden Conner and the actions of his subordinates. Therefore the magidrate
judge erred by permitting plaintiff to amend hisretdiationdamto alege that unnamed individuals acted on

behdf of Warden Conner or at his direction.

3 To the extent plaintiff’s dlegation pertains only to Warden Conner’ s directions (or other
“dfirmative link”) to subordinates as to the specific retdiatory actsin Paragraphs 8(a), 8(b), 8(c) and 8(e),
the dlegationisappropriate. Such an alegation, however, is not necessary because such evidence would
be admissble in any event.
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A pretrid conferencein this caseis dready scheduled. Although the Court sustains defendant’s
moation in part, the Court declinesto direct plaintiff to file another complaint. In the interest of efficency,
the Court directs the parties to incorporate the above rulings in the pretrid order.

IT ISTHEREFORE ORDERED that defendant’ sMotion Pursuant To Fed. R. Civ. P. 72 For

Review Of Magidrate' s Order Granting Plaintiff’ sM otion For Leave To Amend Complaint (Doc. #160)

filed January 25, 2006 be and hereby is SUSTAINED in part. The pretrid order shall exclude
(1) plantiff’ salegationthat Warden Conner served himspoiled food as dleged in Paragraphs 8(d) and 14

of the Second Amended Complaint (Doc. #157); (2) reference to acts of retaliation other than those

specificaly identified in Paragraphs 8(a), 8(b), 8(c) and 8(e) of the Second Amended Complaint (Doc.

#157); and (3) any dlegation that plaintiff’ s grievances substantialy motivated “ others acting on [Warden

Conner’ 5] behalf or a hisdirection” asalegedin Paragraph 9 of the Second Amended Complaint (Doc.

#157). Defendant’s motion is otherwise overruled.
Dated this 21st day of April, 2006 at Kansas City, Kansas.
g Kathryn H. Vrétil

KATHRYN H. VRATIL
United States Didtrict Judge




