IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

ANDREW WOLTERS, )
)
Plaintiff, )
) CIVIL ACTION
V. )
) No. 03-3251-K HV
ESTATE OF N.L. CONNER, )
)
Defendant. )
)

MEMORANDUM AND ORDER

Fantiff, aninmate at the United States Penitentiary in Leavenworth, Kansas (USP-L eavenworth),
brings suit againg the estate of N.L. Conner, former warden at USP-Leavenworth. This matter is before

the Court on defendant’ s M otion For Dismissd With Prejudice Due To Mdidious Prasecution(Doc. #158)

filed January 12, 2006. For reasons stated bel ow, defendant’s motion is overruled.

Factual Background

Hantiff proceeds in forma pauperis under 28 U.S.C. 8 1915. On April 2, 2004, the Court
dismissed plaintiff’s complaint without prejudice for failure to exhaust adminidirative remedies. It granted
plaintiff leave to amend his complaint, however, to incude only hisexhausted daim thet in retdiation for his
complaint of assault by a prison guard, Warden Conner denied him adequate food beginning January 28,
2003. On April 9, 2004, plantiff filed an amended complaint. Liberdly construed, plaintiff’s amended
complaint asserts cruel and unusud punishment and retdiationfor filing prisongrievances. Plantiff aleges
that (1) by indructing gaff to cut food portions, to deny inmates hot dinner medls and to deny plaintiff heart

hedlthy med's, Warden Conner subjected him to cruel and unusua punishment and (2) Warden Conner




ingructed staff to cut food portions, delete hot dinner meals and deny plaintiff heart hedthy meds in
retdiation for plantiff’ sfiling of grievances.

Defendant is represented by the United States Attorney’ s Office. 1n 2004 and 2005, government
counse received severd threatening letters. Plantiff purportedly sent them. See Exhibits B, C, E, F, G,

H, | and Jto Motion For Dismissd (Doc. #158). On July 29, 2005, the Court overruled defendant’s

moation to dismiss or for summary judgment. See Memorandum And Order (Doc. #133). On August 17,

2005, the Court appointed counsd for plantiff. See Order (Doc. #135). In January of 2006, government

counsdl received another threatening letter, purportedly from plaintiff. See Exhibit A to Motion For
Dismissl (Doc. #158). Defendant seeks to dismiss the case because of the threatening letters.
Analysis

Because of the threatening letters to defense counsd, defendant seeks to digmiss this caseasa
“mdidous action” under 28 U.S.C. §1915. Evenif the Court assumesthat plaintiff sent thelettersoutlined
in defendant’'s mation, however, defendant is not entitted to dismissl. Under 28 U.SC.
§ 1915(e)(2)(B)(i), an action filed without prepayment of fees shdl be dismissed at any time if a court
determines that the action is frivolous or maicious. The statute authorizes dismissal when an action, L.e. a
lavsuit — not some other conduct by plantiff — is mdicious For example, if a paty commits an
independent tort or crime againgt opposing counsd at adeposition, the remedy ordinarily liesinaseparate
cavil or crimind action, not dismissd of potentidly meritorious damsin the underlying action. The Court
previoudy ruled that plaintiff presented sufficient evidence to survive defendant’ s motion to dismiss or for

summary judgment. See Memorandum And Order (Doc. #133). Accordingly, plaintiff’s action is not




mdicious!

Of course, the Court is concerned about the aleged threats on government counsel. The Court
assumes, however, that government counsel hasreported the dleged threatsto appropriate authoritiesand
that the matter will be resolved in due course.

IT ISTHEREFORE ORDERED that defendant’s Motion For Dismissdl With Prejudice Due

To Malicious Prosecution (Doc. #158) filed January 12, 2006 be and hereby is OVERRULED.

Dated this 21t day of February, 2006 at Kansas City, Kansas.

g Kathryn H. Vrétil
KATHRYN H. VRATIL
United States Didtrict Judge

! One federd didtrict court hasdismissed aplaintiff’ sdaims under 28 U.S.C. 8 1915 based
onthreats againg government counsd. See Nelsonv. Faves, 140 F. Supp.2d 319 (S.D.N.Y. 2001). The
Court declines to follow Nelson because Section 1915 only permits dismissa of malicious lawsuits, not
meritorious lawsuits by maiciousindividuds. Evenunder Nelson, the district court warned plaintiff about
the consequences of his conduct before dismissa. Seeid. at 322. The Court hasnot previoudy cautioned
plaintiff about the consequences of further threats against government counsd!.
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