I N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS
CHARLES W SI MPSON,
Petitioner,
V. CASE NO. 03-3209- RDR
COMVANDANT, USDB,

Respondent .

ORDER

This matter is before the court on a petition for habeas
corpus filed pursuant to 28 U S.C. 2241 by a prisoner
incarcerated at the United States Disciplinary Barracks, Fort
Leavenwort h, Kansas. The court has exam ned the record and
enters the follow ng findings and order.
Backgr ound

Petitioner was tried by a general court-martial in late 1996
and early 1997 at Fort Drum New YorKk. He was convicted of
i ndecent assault, attenpted rape, obstruction of justice, and
forcible sodony. He was sentenced to a reduction to E-1,
forfeitures of all pay and al |l owances, confinenent for 20 years,
and a di shonorabl e di scharge. The sentence was approved by the
conveni ng authority, and petitioner was given credit for 55 days

in pretrial confinenent.



Petitioner unsuccessfully pursued appellate review in the

Arny Court of Crimnal Appeals and in the Court of Appeals for

the Armed Forces. His conviction became final on August 14,
2002. Petiti oner seeks habeas corpus relief upon the foll ow ng
cl ai ns:

1. The mlitary judge denied petitioner due process when he
refused to sever the charges agai nst petitioner.

2. The mlitary judge denied petitioner due process when he
instructed the panel nmenbers on attenpted rape.

3. The mlitary judge denied petitioner due process when he
entered the panel deliberation room during deliberations.

4. Def ense counsel provided ineffective assistance by
failing to challenge the credibility of a w tness.

5. Def ense counsel provided ineffective assistance by
failing to object to the instruction on attenpted rape.

Di scussi on
The federal courts have only limted authority to review

deci sions made by the courts-martial. See Burns v. W]Ison, 346

U.S. 137, 139-42, 144, (1953)(plurality).

Generally, if the grounds for relief a petitioner presents
were afforded full and fair review in the mlitary courts, the
federal court will not consider them An issue is considered to
have received "full and fair consideration" if it was briefed and

argued, even if the mlitary tribunal summarily disposed of the



mat t er . See Watson v. MCotter, 782 F.2d 143, 145 (10th Cir.
1986) . Li kewi se, if a claimwas not presented to the mlitary
courts, this court will consider that ground waived. The sole
exception to such a waiver is that a petitioner nay obtain review
by showi ng cause and actual prejudice for the default. Roberts

v. Callahan, 321 F.3d 994, 995 (10th Cir. 2003)(internal

citations omtted).

Finally, if an issue was raised before the mlitary courts,
the federal court will exam ne four factors to determ ne whet her
it was given full and fair consideration: (1) the asserted error
must be of substantial constitutional dinmension; (2) the issue
must be one of law rather than of disputed fact already
determ ned by the mlitary tribunals; (3) nmlitary considerations
may warrant different treatnent of constitutional clains; and (4)
mlitary courts nmust give adequate consideration to issues

involved and apply proper |egal standards. See Lips v.

Commandant, 997 F.2d 808, 811 (10th Cir. 1993).

The record before the court showthe petitioner’s clainms were
presented to and considered by the mlitary courts. Doc. 11,
Attach. 4-7. Under the Watson standard, this constitutes full
and fair consideration. MWatson, 782 F.2d at 145.

The court has exam ned the portions of the mlitary records
provi ded and has considered the argunents specific to each point

rai sed by the parties. Having conducted this review, the court



finds no | egal basis to conduct additional review of petitioner’s
clainms for relief.
Concl usi on
The court concludes the clainms asserted by the petitioner

were asserted in the mlitary courts and were given full and fair

consi deration by those courts. Under the governing case | aw,
such consi deration bars review absent extraordi nary
ci rcumst ances. The court finds no such circunstances in the

present case.

T IS THEREFORE ORDERED the petition for habeas corpus is
di sm ssed and all relief is denied.

Copies of this order shall be transmtted to the parties.

IT 1S SO ORDERED

DATED: This 28!" day of Septenber, 2005, at Topeka, Kansas.

S/ Richard D. Rogers
RI CHARD D. ROGERS
United States District Judge



