IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

KURT G LESSENTHI EN
Petitioner,
V. CASE NO. 03-3149- RDR
COLLEEN L. MCGQUI RE,

Respondent .

ORDER

Petitioner, a prisoner confined in the United States
Di sci plinary Barracks in Fort Leavenworth, Kansas, proceeds pro
se on a petition for a wit of habeas corpus under 28 U. S.C.
2241. Havi ng reviewed the record, which includes respondent’s
answer and return, the court finds this matter is ready for
deci si on.

Petitioner was found guilty in a 1996 general court marti al
on charges including five specifications of attenpted espi onage.
The Navy-Marine Court of Crimnal Appeals (NMCCA) found and
addressed errors in the court-martial pr oceedi ng, but
specifically found no nerit to petitioner’s allegation that the
Commander, Submarine Forces, U S. Atlantic Fleet, exercised
unl awf ul command i nfluence by acting as the convening authority
of petitioner’s court-martial. Petitioner sought no further
review by the Court of Appeals for the Armed Forces (CAAF) of any
error presented to NMCCA.



In this habeas action, petitioner seeks relief on a single
claim of wunlawful command influence by the Commander as the
conveni ng authority.

Citing petitioner’s failure to present this claimto CAAF for
further appell ate review, respondent contends the petition should
be di sm ssed because petitioner failed to fully exhaust avail abl e
mlitary renmedies.! This court agrees.

It is well settled that a federal court has limted authority
to review court-martial proceedings. The scope of review is
initially limted to determ ni ng whet her the clainms raised by the
petitioner were given full and fair consideration by the mlitary

courts. Lips v. Commandant, United States Di sciplinary Barracks,

997 F.2d 808 (10th Cir. 1993), cert. denied, 510 U S. 1091
(1994). If issues were given full and fair consideration in the
mlitary courts, a district court should not reach the nmerits and

shoul d deny the petition. |d.; Burns v. WIlson, 346 U S. 137,

142 (1953). |If an issue is brought before the mlitary court and
is disposed of, even summarily, a federal habeas court wll
generally find the issue has been given full and fair

consi deration. Watson v. McCotter, 782 F.2d 143, 145 (10th

Cir.), cert. denied, 476 U.S. 1184 (1986); Lips, 997 F.2d at 821,
n.2. "[I]t is not open to a federal civil court to grant the
writ sinmply to re-evaluate the evidence." Burns, 346 U S. at

142; Khan v. Hart, 943 F.2d 1261, 1263 (10th Cir. 1991).

'Respondent further contends that petitioner’s claimhas no
substantive nerit.



Significant to the present case, it is also well-settledthat
federal civilian courts "will not entertain petitions by mlitary
prisoners unless all available mlitary renedies have been

exhausted."” Schlesinger v. Council mn, 420 U.S. 738, 758 (1975);

Khan v. Hart, 943 F.2d at 1261. If an issue was not raised

before the mlitary courts, the issue is deened waived and i s not
open for federal habeas revi ew absent a showi ng by petitioner of

cause and actual prejudice. Roberts v. Callahan, 321 F.3d 994,

995 (10th Cir.), <cert. denied 540 U. S. 973 (2003); Watson V.
McCotter, 782 F.2d at 145.

The court finds no such showi ng has been made in this case,
and finds nothing to suggest that CAAF review remins avail abl e
on the single claimasserted herein. The court thus concl udes
the petition should be dism ssed.

| T 1S THEREFORE ORDERED t hat the petition for wit of habeas
corpus under 28 U S.C. 2241 is dismssed and all relief is
deni ed.

DATED: This 29th day of July 2005, at Topeka, Kansas.

s/ Richard D. Rogers
Rl CHARD D. ROGERS
United States District Judge




