I N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS
JOE V. L. PERRAULT,
Petitioner,
V. CASE NO. 03-3069- RDR
MARK LARKIN, et al.,

Respondent s.

ORDER

This matter is before the court on a petition for habeas
corpus filed pursuant to 28 U S.C. 2241. Petitioner commenced
this action while incarcerated in the Reno County Jail,
Hut chi nson, Kansas. He proceeds pro se and in fornma pauperis.
Backgr ound

These uncontested facts are adopted from the Answer and
Return filed in this matter.

Petitioner is a native of Canada. He has a long crim nal
history in Canada, and a history of crimnal conduct in the
United States that began with his conviction in North Dakota of
burglary in 1987.

In December 1988, petitioner was convicted in the United
States District Court for the District of North Dakota of ill egal

entry into the United States in violation of 8 U S.C. 1325(a).



He was sentenced to a term of 30 days unless sooner deported to
Canada.

On May 20, 1995, petitioner was refused adm ssion to the
United States by the Immgration Inspector at Portal, North
Dakota, due to his conviction of crimes involving noral
tur pi tude. See 8 U.S.C 1182(a)(2)(A(i)(l) and (a)(2)(B).
Petitioner did not assert any claimto an exenption at that tinme.

Despite this refusal of adm ssion, petitioner entered the
United States,! and he was convicted in South Dakota in 1999 of
felony grand theft. He was sentenced to 4 years in state
cust ody. In April 2000, petitioner was convicted in Kansas of
felony theft, burglary, and m sdemeanor theft. He received a 31-
nont h sentence for these convictions.

In February 2001, the Wchita, Kansas, office of the
I mmi gration and Naturalization Service filed a detainer with the
El Dorado Correctional Facility. Petitioner was released to that
det ai ner on Novemnber 22, 2002.

Speci al Agent Mark Larkin, a respondent in this action,
interviewed petitioner concerning his immgration status.
Petitioner admtted that he entered the United States illegally;
however, he asserted dual citizenship and clainmed to be a nenber

of the Cree Indian Tribe of Regina, Saskatchewan, Canada. Agent

1

The circunstances of petitioner’s entry into the United
St ates are unknown.



Larkin made i nquiry of the Canadi an Consul ate, but a check of the
Cree Tribe registration did not show that petitioner registered
as a tribal nmenber.

In Novenmber 2002, the INS issued a Notice of Intent to |Issue
a Final Admnistrative Renoval Order pursuant to 8 U S.C
1228(b). The I NS sought petitioner’s renmpval pursuant to 8
U S C 1227(a)(2)(A) (iii) as an alien convicted of an aggravated
felony, as defined in 8 U S.C. 1101(a)(43)(0G.

In January 2003, the INS Assistant District Director for
Deportation ordered petitioner’s renoval. The Canadi an Consul ate
General issued a travel docunent for petitioner’s return in March
2003, and petitioner was removed to Canada by the INS on Apri
16, 2003.

Di scussi on

Petitioner clains his detention by the I NS was unl awf ul under
the Constitution and treaties between the United States and
Aneri can | ndi ans.

The right of American Indians born in Canada to nove freely
bet ween Canada and the United States was codified by Article I
of the Jay Treaty, entered between Geat Britain and the United
States in 1794:

It is agreed that it shall at all tines be free to his

maj esty’s subjects, and to the citizens of the United

States, and also to the I ndians dwelling on either side

of the said boundary line, freely to pass and repass by

land or inland navigation, into the respective
territories and countries of the two parties, on the



continent of America (the country within the limts of
t he Hudson’ s Bay Conpany only excepted.) MCandless v.
United States ex rel. Diabo, 25 F.2d 71 (3d Cir.
1928) (i nternal quotation marks omtted).

The right was reiterated in the Treaty of Ghent of 1814, and
prior to 1924, Canadi an-born Anerican Indians were allowed to
cross the United States-Canadi an border w thout regul ation.

Foll owing the passage of the Immgration Act of 1924,
Congress took action to clarify that the right remai ned i ntact by
providing in the Act of April 2, 1928, 45 Stat. 401, “[t]hat the
| mm gration Act of 1924 shall not be construed to apply to the
ri ght of American |Indians born in Canada to pass the borders of

the United States....” Matter of Yellowquill, 16 I. & N. Dec.

576, 577, 1978 WL 36470 (BI A 1978).

In the current Act, the term“Anerican |Indian born in Canada”
is limted to “only persons possessing 50 per centum or nore of
the blood of the Anmerican |Indian race.” 8 C.F.R 289.1. An
Ameri can I ndian born in Canada who can satisfy that standard is
regarded as a | awful permanent resident of the United States. 8
C.F.R 289. 2.

Under federal statute, petitioner may avail hinmself of the
right of free passage only if he denpbnstrates that he possesses

“at | east 50 per centum of blood of the American Indian race.”

8 U S.C. 1359. See United States v. Curnew, 788 F.2d 1335 (8th
Cir. 1986) (whet her Canadi an-born alien identifies hinself or is

viewed by others as Anmerican Indian insufficient to satisfy



statute; instead, individual nust produce evidence from which
finder of fact reasonably can conclude alien possesses at | east
50 per centum of Anerican Indian bl ood).

As respondents point out, petitioner has nade no show ng t hat
he has the requisite standing. Efforts by the INS to verify
petitioner’s nenmbership in the Cree Tri be were unsuccessful, and
petitioner has not cone forward with any evidence to support his
claim Accordingly, the court concludes petitioner’s claimthat
he is exenmpt from renpoval as an Anmerican |Indian born in Canada
must be rejected.

I T I'S THEREFORE ORDERED t he petition for habeas corpus is
di sm ssed and all relief is denied.

Copies of this order shall be transmtted to the parties.

IT 1S SO ORDERED

DATED: This 5'" day of October, 2005, at Topeka, Kansas.

S/ Richard D. Rogers
Rl CHARD D. ROGERS
United States District Judge



