INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

NATHANIEL W. ELLIBEE,
Pantiff,
V. Case. No. 03-3023-JAR

JAMES G. CHAPPAS, et d.,

Defendants.
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MEMORANDUM AND ORDER

This matter comes before the court for consideration of whether to convene a professional
malpracticeliability screening pand pursuant to K.S.A. 8 60-3501 et seq. Plantiff filed hisorigind motion
requesting the appointment of suchapand, aong with amemorandum in support, on December 22, 2005
(Docs. 52 & 53). Each defendant has filed aresponse in opposition (Docs. 54 & 55), to which plaintiff
hasfiled replies (Docs. 56 & 57).

Pantiff has dso filed new mations requesting a liability screening pand with regard to each
defendant (Docs. 68 & 70), dongwithmemorandainsupport (Docs. 69 & 71), onApril 21, 2006. These
motions gppear intended to renew plaintiff’s request inlight of hisfiling of a second amended complaint on
March 23, 2006. Defendants have filed responses in opposition to plaintiff’s new motions (Docs. 72 &
73), to which plaintiff hasfiled replies (Docs. 78 & 79).

As such, al mations related to the screening panel issue are now fully-briefed, and the issueisripe
for the court’s consideration and decision. For the reasons set forth below, the court shdl deny plantiff’s

request to convene a professond mapractice liability screening pand pursuant to K.S.A. 8 60-3501 et

Seq.



The Parties Arguments

Faintiff contends that the professona mapractice liability screening panel procedure pursuant to
K.S.A. 860-3502 confersasubstantive right that is gpplicable ina K ansas legd mal practice action brought
in federa court on the bads of diversity jurisdiction and requests the court to convene such a pand to
congder his clams againgt defendants.

Defendants argue that the screening pand procedure pursuant to K.SA. § 60-3502 has
questionable gpplicability to the legd professon, and that, even if gpplicable, plaintiff’s requests should be
denied inthis instance because the convening of a professional ma practice screening panel isdiscretionary
based onaninterpretationof the statute in conjunctionwith K ansas Supreme Court Rule 142. Defendants
further contend that plaintiff’ s requests should be denied in any event because they were made outsde the
time period of 60 days after defendants were served with process alowed for such requests by Kansas

Supreme Court Rule 142(d)(1).

. Discussion

a. Applicability of K.SA. 8 60-3502 to a Legal Malpractice Claim

K.S.A. 8 60-3502 of the Kansas Statutes Annotated provides that if one party in a professond
malpractice ligbility action files a memorandum with the court requesting a professonal malpractice

screening pand, the judge shdl convene such apand.! Defendants call into question the gpplicability of

'K.S.A. § 60-3502.



K.S.A. 8§ 60-3502 to legal professonds. In attacking the relevance of the statute, defendants point to the
last paragraph of the statute which provides:

The state agency which licenses, registers, certifies, or otherwise is responsible for the

practice of any group of professond licensees shdl maintain and make avalable to the

parties to the proceeding a current ligt of professond licensees who are willing and

available to sarve on the screening pand.2
Defendants argue that the language “ state agency” exempts legd professionds from the purview of the
datute because no state agency is responsble for the licensing, regigtering, certification of legd
professiondss, asthe legd profession is governed by the Kansas Supreme Court.?

The court is not persuaded by defendants argument. K.S.A. § 60-3502 does not specificaly
address which professionads fal within the ambit of the statute; however, the term “ professiond licensee”’
is used throughout the statute. K.S.A. 8 60-3501 defines * professiona licensee” as any person licensed
to practice a professon which a professona corporation is authorized to practice” Under Article 17 of
the Kansas Statutes Annotated, a professional corporationmay practiceaprofessond service. Pursuant

to K.S.AA. 8§ 60-2707, a “professiona service means the type of personal service rendered by a person

duly licensed, registered or certified by this Sate asthe member of any of the following professons. . . (3)

2 |d. (emphasis added).

3Ks. Sup. Ct. R. 201(a) provides, “Any attorney admitted to practice law in this state and any
attorney specidly admitted by a court of this state for a particular proceeding is subject to the
jurisdiction of the Supreme Court and the authority hereinafter established by these Rules.”



an attorney-at-law.” Thus, upon examination of K.S.A. § 60-3501 in conjunction with K.SA. § 60-

2707, members of the lega profession are clearly intended to be subject to K.S.A.8 60-3502.

Additiondly, in Roy v. Young, the Kansas Supreme Court considered the effect of arequest for
aprofessona mad practice screening pand upon the statute of limitations in a legad ma practice case and
stated: “K.S.A. 2003 Supp. 60-3502 providesthat a party may request a screening panel when alegal
mal practice claim ispendingindistrict court or when it isnot.”® While the issue of the gpplicability of the
screening panel procedure to a legd mapractice action was not directly chalenged in Roy, the court’s
unquestioning discussion of the screening panel procedureinthe legal malpractice context provides added

confirmation that the procedure does apply to mapractice clams againg attorneys.
b. Mandatory or Discretionary Nature of Professional Malpractice Screening Panel

Defendants argue that, notwithstanding the gpplicability of K.S.A. 8 60-3502 to members of the
legal profession, pursuant to Kansas Supreme Court Rule 142, courts have discretion whether or not to
convene a professona malpractice screening pand.  Section 60-3502 of the Kansas Statutes Annotated
providesthat if one of the parties in a professona ma practice ligbility action files amemorandum withthe
court requesting a professional mal practice screening pand, the judge of such court shall convene such a

pand.® Fadidly, the statute contains clear mandatory language. Defense counsal nonetheless assarts that

‘K.S.A. 8 60-2707 (b)(3).
°Roy v. Young, 278 Kan. 244, 252, 93 P.3d 712, 718 (2004) (emphasis added).

°K.S.A. § 60-3502 (emphasis added).



Kansas Supreme Court Rule 142 dtersthe mandatory nature of the Satute. Kansas Supreme Court Rule

142 provides:

Thecourt may conveneamedica or professiona ma practice screening pane either before
or after the filing of apetitioninthe Digtrict Court asprovided by K.S.A. 65-4901 et seq.
Or K.S.A. 60-3501 et seq.”’

Defendantsargue“that if the Supreme Court believed the procedure to be mandatory, thenthe court would
not have adopted arule that suggeststo the contrary.”® Asdiscussed heresfter, the court findsthat plaintiff
did not request the screening pand within the time period required by Kansas Supreme Court Rule 142.

As such, the court need not determine the issue of whether the statute is mandatory or discretionary.
C. Timeliness of Plaintiff's Original Request for a Screening Panel

Subsection (d)(1) of Kansas Supreme Court Rule 142 provides that “a request for a screening
panel shdl not be made later than 60 days after defendants are served with process.”® On August 26,
2005, waivers of service, dong with a copy of plaintiff’'s amended complaint, were sent to both
defendants.® A waiver was executed by defendant Chappas on September 22, 2005, and filed withthe
court on October 6, 2005.1 Whilethe record does not reflect return of an executed waiver by defendant

Graham, defendant Graham later sought a 10-day clerk’ s extension of histime to answer on November

'Ks. Sup. Ct. R. 142 (emphasis added).

8Defendant Chappas Response to Plaintiff’s Motion to Convene Professiona Mapractice
Liability Screening Panel (Doc. 54), & p. 2.

%Ks. Sup. Ct. R. 142(d)(2).
19See Docket Report.

% Doc. 36.



21, 2005, reflecting in his gpplication that he believed his deadline to respond to plaintiff’'s amended
complaint was that date.*? November 21, 2005 was the same date that defendant Chappas responded
to plaintiff’s amended complaint by filing amoation to dismiss*® Therefore, while the record is unclear as
to the precise date when defendant Graham received plaintiff’s amended complaint, based upon the fact
that both defendants share common counsdl and treated November 21, 2005, as their date to respond to
plaintiff’s amended complaint, the court concludes, for purposes of this motion only, that both defendants
ghdl be deemed to have received plantiff's amended complaint as of the time the signed waiver by
defendant Chappas was filed with the court on October 6, 2005. Since plantiff did not file his origind
motion requesting a screening pand until December 22, 2005 — more than 60 days later — the court finds
hisrequest is untimely and shdll be denied for this reason.'* Becausethe court finds plaintiff’ srequest does
not comply with the timing procedure required by Kansas law, the court need not reach the question of
whether a ma practice liability screening panel pursuant to K.S.A. 8§ 60-3501 et seg. is avallable in a
professiond liaility action brought pursuant to Kansas law and pending in federa court pursuant to

diversity jurisdiction under 28 U.S.C. § 1332, and the court makes no finding on that issue.

d. Plaintiff’ s Renewed Motions Subsequent to His Second Amended Complaint

See Doc. 43.
18See Doc. 41, 42, and 43.
¥Doc. 52.

15 See Memorandum and Order (Doc. 32).



Faintiff’ srenewed motions request ama practicelighility screening pand with regard to hisclams
aleged againgt each defendant in his second amended complaint. As noted above, subsection (d)(1) of
Kansas Supreme Court Rule 142 providesthat “arequest for a screening pand shdl not be madelater than
60 days after defendants are served withprocess.”*® The court finds no authority for the proposition that

this 60-day time period isin any way renewed by an amendmern.

Rather, as noted by the Kansas Court of Appedls in Sperry v. Eulert, it appearsthat in crafting
Rule 142 to implement K.SA. § 60-3502, the Kansas* Supreme Court determined that a party’ s request
for a screening panel needed to occur early in the case.”'” Moreover, the Kansas Supreme Court has
commented that “[t]he legidature sintent in creeting the screening pand procedure was to have claimants
submit ther mapractice dams for resolution, or at least screening, without the expense and delay of
litigation.*® The court doesnot see how permitting arenewa of thetime period to request ascreening pane!

each time a complaint is amended would further either of these rdated godls.

While countingthe 60-day time period fromthe date of service of an amended pleading might make
sense in a casewherethe professona mapractice clams to be addressed by the pandl arose for the first
time as a result of the amendment, such is not the Situation presented by the indtant case. Rather, in this
ingtance, plantiff aleged daims for legal mal practice againgt both defendantsinhisorigind complaint, which

was filed January 14, 2003 and amended prior to service, and continued to alege such clamsin his

16Ks, Sup. Ct. R. 142(d)(1).

No. 92,105, 2005 WL 400442, at **4 (Kan. Ct. App. Feb. 18, 2005) (review denied June
9, 2005).

18Roy v. Young, 278 Kan. 244, 252, 93 P.3d 712, 718 (2004).

7



amended complaint, whichwasfiled February 26, 2003 and served upon defendants as discussed above.
As such, plantiff’'s malpractice clams are not new as aresult of his second amended complaint, and to
permit arenewed time period for imto seek a screening pand asaresult of his second amendment would
frustrate Rule 142's purpose of ensuring that a screening pand be utilized early in the life of a case.
Accordingly, the court finds that the filing of plaintiff’s second amended complaint did not renew histime
to request a screening panel under Kansas Supreme Court Rule 142, and plaintiff’ s renewed motionsto

convene a screening panel are, therefore, time barred, and shall be denied.

[11. Conclusion

Based upon the foregoing, the court concludes that plaintiff’s origind and renewed motions to
convene a professonal malpractice liability screening pand pursuant to K.SA. 8 60-3501 et seq. are

untimely and shal be denied.

IT ISTHEREFORE ORDERED that plantiff’s motions to convene professona malpractice

ligbility screening pand (Docs. 52, 68 & 70) are hereby denied.
IT 1SSO ORDERED.

Dated this 3rd day of May, 2006, at Topeka Kansas.

K. Gary Sebelius
K. Gary Sebdlius
U.S. Magidrate Judge




