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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

BRYAN HOLLAND, et al.,
Plaintiffs,
CIVIL ACTION
V.
No. 03-2666-CM-DJW
GMAC MORTGAGE,
Defendant.

MEMORANDUM AND ORDER

Pending before the Court are the following motions: (1) Plaintiffs Firs Motion to Compel
Discovery (doc. 37); (2) Paintiffs Second Motion to Compel Discovery (doc. 60); and (3) Defendant’s
Motion to Quash Notices of Deposition, or, Alternatively, for Protective Order (doc. 71).

l. Background Information

This action arises out of Defendant’ s dleged improper servicing and credit reporting relating to
Pantiff Bryan Holland's home mortgege loan. Plaintiffs assert a cause of action under the Red Edtate
Sattlement Procedures Act, 12 U.S.C. 88 2601 - 2617 (“RESPA”). They dso assart common law daims
for negligence, defamation of credit, and invasion of privacy.

. Plaintiffs First Motion to Compel Discovery (doc. 37)

Fantiffsfiledther First Motion to Compel on September 9, 2004. Thefallowing day, Defendant
served supplemental responsesto the interrogatories and requests for production at issue in the motion.

At the December 20, 2004 status conference, Plaintiffs counsel informed the Court thet &l issues

in the motion were moot except for issues reating to Defendant’s supplemental response to Plaintiffs



Interrogatory No. 3.c. The Court will therefore limit its discusson to subparagraph “¢” of Interrogatory
No. 3.

Interrogatory No. 3.c. asks Defendant to state “[tjhe amount paid to Corinthian Mortgage
Corporation by GMAC Mortgage Corporation for the assgnment of the Bryan Holland note and
mortgage.” Defendant responded as follows in both its initial and supplementd responses:

GMACM objectsto this Interrogatory tothe extent that it seeks information more properly

hed in the possession of Fantiffs or third partiess. GMACM further objects to this

Interrogatory as written, in that it assumes facts not in evidence and is based on an

improperly phrased premise. . .. GMACM objectsto thisInterrogatory as overly broad,

unduly burdensome, and unlikely to lead to the discovery of admissble evidence to the

extent it seeksinformationunrelatedto Plantiffs damsaganst GMACM, i.e., ay amount

pad Corinthian Mortgage Corporation for the assgnment of Mr. Holland's note and

mortgage. . . . Subject to and without waiving these objections, GMACM dates that

Corinthian Mortgage Corporation did not assgn Mr. Holland's note and mortgage to

GMACM.

At the December 20, 2004 datus conference, Defendant reiterated its postion that Corinthian
Mortgage Company did not assign Bryan Holland' s note and mortgage to Defendant, and that Defendant
was therefore unable to respond to Interrogatory No. 3.cC.

The Court cannot compel a party to answer an interrogatory that is based on an untrue or
inaccurate premise. The Court must therefore deny the First Motion to Compel. Each party shal bear
hislits own fees and expenses incurred in connection with the motion.

[11.  Plaintiffs Second Motion to Compel Discovery (doc. 60)
Fantiffs move to compel Defendant to answer Plaintiffs Second Interrogatories No. 2-6. Based

on the parties briefs and the information provided by the parties at the December 20, 2004 status



conference, the Court finds that Plaintiffs have satisfied the duty to confer in connection with this mation.
The Court will therefore address the merits of Defendant’ s objections to these interrogatories.

A. Defendant’s General Objections

Beforeturningto the specific responses and objections madeby Defendant, the Court must address
Defendant’s* Genera Objections.” Defendant asserted four “ Genera Objections’ to each of the Second
Interrogatories. It also asserted specific objectionsto each individua interrogatory. Defendant’ s Generd
Objections are not discussed by either party in their briefs.

Inmost circumstances, where a moving party falsto address an objectioninitsmotionto compd,
the Court will allow the objection to stand, even though the party asserting the objection fails to address
it or re-assert it in its response to the motionto compd.® The objection, however, must have some merit
on its face before the Court will sustainit.

Here, Defendant’ s Generd Objections are meritlessonthear face. Genera Objections“A-C” are
boilerplate objections and Defendant does not identify the specific interrogatories to which each applies.
For example, in General Objection “A,” Defendant merdly states that it “objects to each and every

Interrogatory that seeks information protected from discovery by the attorney-client privilege.”

1See Sonnino v. Univ. of Kan. Hosp. Auth., 221 F.R.D. 661, 671 n. 37 (D. Kan. 2004). The
party filing the motion to compel hasthe initia burden to address each objection in its motion to compe.
Id. By doing s, the moving party brings the objection“into play” and places the burden on the objecting
party to support its objection when its responds to the motion to compd. Id. If, however, the moving
party failsto address a particular objectionin its motion to compe, “the objecting party need not raiseiit,
and the objection will gand.” Id.



Generd Objection”D” isalso meritlessonitsface because it states that Defendant objects*“toeach
and every Interrogatory to the extent thatit....” The Court recently explained why it disapproves of
such objections:

This Court has on severa occasions disapproved of the practice of asserting a genera
objection “to the extent” it may apply to particular requestsfor discovery. ThisCourt has
characterized these types of objections as worthless for anything beyond delay of the
discovery. Such objections are considered mere hypothetical or contingent possibilities,
wherethe objecting party makes no meaningful effort to show the application of any such
theoretical objection to any request for discovery. Thus, this Court has deemed such
ostensible objections waived or [has] declined to consider them as objections?

Thus, even though Plantiffs faled to address Generad Objections “A-D” in their Motion to
Compd, those objections are meritless and will not be dlowed to sand. The Court will now turn to the
specific objections and responses made by Defendant to the Second Interrogatories at issue.

B. Second Interrogatory No. 2

Second Interrogatory No. 2 asks the falowing: “When did [Defendant] GMACM fird receive
notice or have reason to know that Plantiffs disputed the accuracy of the mortgage delinquency .. . 7
Defendant objected to the interrogatory on the bads thet the terms “ notice” and “dispute” are “vague and
undefined.” Defendant aso objected “to the extent [Plantiff] TamaraHolland was not obligated under the
loan.” Defendant then stated: “ Subject to and without waiving these objections, GMACM datesthet it
firg had informationto support BryanHolland' s previoudy unsupported daimsthat GMACM’ scollection

attemptswere in error when it received the cancelled checks enclosed withthe September 16, 2004 | etter

from Bryan Holland's attorney Charles D. Kugler.”

2|d. at 666-67 (internd quotations and citations omitted).
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The Court overrules Defendant’ s objection that the terms “notice’ and “dispute’ are vague and
undefined. The party objecting to discovery asvague or ambiguous hasthe burden to show such vagueness
or ambiguity.® Furthermore, the responding party has the duty to “exercise reason and commonsenseto
attribute ordinary definitions to terms and phrases utilized in interrogatories.™  Giving these terms their
ordinary, commonmeaning, Defendant should have been dble toanswer thisinterrogatory. The Court also
overrules Defendant’ s partia objection based onthe assertionthat TamaraHolland wasnot obligated under
the loan. Even if Ms. Holland was not obligated to repay the loan, she could ill “dispute’ the
ddinquency.®

Findly, the Court finds Defendant’s response “that it first had information to support Bryan
Holland's previoudy unsupported claims that GMACM'’ s collection attempts were in error wheniit . . "
to be non-responsive to thisinterrogatory.

In light of the above, the Court will grant the Mation to Compel asto Second Interrogatory No.

2. Defendant shdl serve an amended answer within twenty-one (21) days of the date of this Order.

C. Second Interrogatory No. 3
Second Interrogatory No. 3 seeks certain information regarding “reports, notices or complaints,

exduding forma legd pleadings, received by Defendant in the lagt five years in which it is claimed that

3McCoo v. Denny’s, Inc., 192 F.R.D. 675, 694 (D. Kan. 2000) (citing Pulsecard, Inc. v.
Discover Card Servs,, Inc., 168 F.R.D. 295, 310 (D. Kan. 1996)).

“Id.

°According to the Second Amended Complaint, both Plantiffs reside at the mortgaged property.
Second Am. Compl. (doc. 84), 11 1, 3.



Defendant failed to properly credit a mortgage payment or incorrectly charged an item of expense to a
mortgage loan account.” More specifically, Interrogatory No. 3 asks Defendant to provide (1) the date
of the “report, notice or complaint,” (2) the nature of the activity complained of, and (3) the identity of the
person making the “report, notice or complaint.”

Defendant objected to this interrogatory on the basis that the terms “report,” “notice,” and
“complaint” are vague and undefined. The Court does not find that these terms are either vague or
ambiguous. Had Defendant given these terms their ordinary, common meaning, Defendant should have
beenable to answer thisinterrogatory. The Court therefore overrules Defendant’ s * vague and undefined”
objection.

Defendants aso objected to this interrogatory as overly broad and unduly burdensome “to the
extent thisinformation is more properly held in the possession of Plaintiffs or third parties” Asthe party
assarting these objections, Defendant has the duty to support them.® Defendant does not explain how
reports, notices, or complaintsthat Defendant hasreceived would be inthe possessionof Plaintiffs Nor
does Defendant explain how suchreports would be in the possession of any third parties, and it does not
identify any suchthird parties. In short, the Court isat alossto determine how such information would be
more likely to be inthe possession of Plantiffs or any third parties. The Court will therefore overrule these

unsupported objections.

®Unless the interrogatory is overly broad or unduly burdensome on its face, the party resisting
discovery has the burden to supportsits objection. DIRECTV, Inc. v. Puccinglli, 224 F.R.D. 677, 688
(D. Kan. 2004); Hammond v. Lowe’ s Home Ctrs., Inc., 216 F.R.D. 666, 672 (D. Kan. 2003).
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Defendant further objected to this interrogatory as overly broad and unlikely to lead to the
discovery of admissble evidence because “it seeks information unrelated to GMACM’s handling of
[Paintiff] Bryan Holland'sloan.” The Court will overrule these objections. Section 6 of RESPA dlows
prevaling plaintiffs to recover statutory damages where the defendant hasengaged in“a patternor practice
of noncompliance” with section 6 of RESPA.” Plaintiffs interrogatory is tailored to seek rlevant and
admissble information about whether Defendant has engaged in a* patternor practice” of noncompliance
with RESPA.

Defendant aso objected to the interrogatory as overly broad because the terms “*report, notice
or complaint’ canbe so broadly interpreted asto indude statements during phone conversations, notations
on payment coupons, or verification requests by credit reporting agency(ies).” Unlessan interrogatory is
overly broad onitsface, the party resisting discovery hasthe burdento support its overbreadth objection.®
The Court does not find thisinterrogeatory overly broad on itsface. Thus, Defendant must provide some
type of factual or lega support for its objection. Defendant, however, does not do so and falsto explain
why these types of notices and complaints would not be likely to lead to the discovery of admissible
evidence regarding whether Defendant has engaged in a pattern or practice of non-compliance with

RESPA.

12 U.S.C. § 2605(f)(1)(A) providesthat anindividua may recover damagesin addition to actual
damages“inthe case of apattern or practice of noncompliance with[section6 of RESPA] inanamount
not to exceed $1,000.” (Emphasis added.)

8Hammond v. Lowe's Home Ctrs,, Inc., 216 F.R.D. 666, 672 (D. Kan. 2003); McCoo v.
Denny’s, Inc., 192 F.R.D. 675, 686 (D. Kan. 2000) (citations omitted).
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Defendant a so objected to the interrogatory as unduly burdensome. In ruling on anundue burden
objection, the Court must keep in mind that discovery should be alowed unless the damed hardship is
unreasonable in the light of the benfits to be secured from the discovery.® The party assating this
objection must show not only undue burdenor expense, but that the burden or expense is unreasonable
in light of the benefits to be secured from the discovery.'® The objecting party must do more than assert
conclusory alegations that responding would be unduly burdensome™ it must give adetailed explanation
or provide an affidavit or other evidentiary proof of the time and/or expense involved.'?

Here, Defendant provides the affidavit of its Litigation Coordinator, Christopher DiCicco. ™
Mr. DiCicco statesinhisafidavit that Defendant doesnot categorize or otherwise organize for identification
cdamsthat it failed to credit amortgage payment or incorrectly charged an item of expense to amortgage
loan. Hedso satesthat he* understands’ that sometimes Defendant’ scustomers* may erroneoudy alege,
soldy for the purposeof atempting to avoid GMACM'’ s attemptsto collect payment, that GMACM failed

to credit a mortgage payment to their account when no payment was ever made.”*

®*Hammond, 216 F.R.D. at 674; Showden by and through Victor v. Connaught Labs., Inc.,
137 F.R.D. 325, 332-33 (D. Kan. 1991).

®"Hammond, 216 F.R.D. at 674.
“Spnnino v. Univ. of Kan. Hosp. Auth., 220 F.R.D. 633, 653 (D. Kan. 2004).

2\Waddell & Reed Fin., Inc. v. Torchmark Corp., 222 F.R.D. 450, 454 (D. Kan. 2004);
Sonnino, 220 F.R.D at 653.

13See Ex. 3 attached to Def.’s Resp. to Mot. to Compe (doc. 65).

“d., 18



The Court doesnot find that thisaffidavit establishesthat Defendant would be sgnificantly burdened
or that Defendant would incur subgtantial expense by having to provide the requested informetion. Nor
doesthe Court find that Defendant has shown that the burden or expenseinvolved is unreasonable inlight
of the benefit Plaintiffs would derive from this information. As noted above, the requested information is
relevant to Plaintiffs gatutory damage daim under which Plaintiffs must demonstrate that Defendant has
engaged in a pattern or practice of non-compliance withRESPA. The Court cannot find that Defendant’ s
failure to organize its records in such way asto dlow for easy retrieva of thisinformation should excuse
Defendant from providing this relevant information.

Furthermore, the Court notesthat Rule 33(d) provides Defendant with the option of producing its
business records from which this information may be obtained. Pursuant to Rule33(d), Defendant is
dlowed to specify the records from which this information may be derived and give Plaintiffs the
opportunity to inspect and copy those records.’® Thus, so long as Defendant complies with the
requirements of Rule 33(d), Defendant may shift the burden of compiling thisinformation to Plaintiffs,

Inlight of the above, the Court will overrule Defendant’ s undue burden objection. Asthe Court
has overruled dl of Defendant’ s objections to Second Interrogatory No. 3, the Court will grant the Motion

to Compel as to this interrogatory. Defendant shal serve an amended answer within twenty-one (21)

days of the date of this Order.

5The optionto produce business records applieswhere “the burden of deriving or ascertaining the
answer is subgtantialy the same for the party serving the interrogatory as for the party served.” Fed. R.
Civ. P. 33(d). In such a case, the answering party must oecify the records from which the anser may
be ascertained. 1d. The specificationmust beinsufficent detail to permit the interrogeting party to locate
and identify, as readily as can the party uponwhomthe interrogatory is served, the records fromwhichthe
answer may be ascertained.



D. Second Interrogatory No. 4

Like Second Interrogatory No. 3, Second Interrogatory No. 4 asks for information rdating to
any dams or alegations that Defendant failed to credit a mortgage payment to the proper account or
incorrectly charged anitemof expensetoamortgege loanaccount. Interrogatory No. 4, however, pertains
only to “legd actions received by Defendant in the last five years.” It asks Defendant to provide for each
such action (1) “the styling of the action,” (2) the jurisdiction in which the action is filed, (3) the case
number, and (4) the current atus of the action or daim, i.e.,, whether pending or concluded, and if
concluded, when and how.

Defendant obj ected to thisinterrogatory to the extent the term*legd action received by defendant”
is vague and undefined. The Court overrulesthis objection. Whilethetermisrather awvkward, when read
in the context of the entire interrogatory and the preceding interrogeatory, it is clear that the interrogatory
isreferring to legd actions filed against Defendant.

Defendant a so objected onthebasisthat the interrogatory is overly broad and unduly burdensome
“to the extent this information is a matter of public record and is as eadly accessble to Plaintiffs as
GMACM.” Defendant provides no legd authority for such an objection. While Rule 33(d) providesthe
answering party with the option to produce business records, those records must be that party’s own
records. It does not permit the answering party to avoid providing the requested informationby pointing

to public records from which the information may be obtained.*®

5The Court notes that Rule 26(b)(2) dlowsthe Court to limit “[t]he frequency or extent of use of

the discovery methods otherwise permitted” by the Federal Rules of Civil Procedure if the Court
determines that the discovery sought “is obtainable from some other source that is more convenient, less
burdensome, or lessexpensive.” The Court does not find this provisiongpplicable here, as Defendant has
(continued...)
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Defendant further objected as overly broad and unlikdly to lead to the discovery of admissble
evidence because it seeksinformation unrelated to its handling of Plantiff Bryan Holland' sloan. For the
same reason set forth above with respect to Second Interrogatory No. 3, the Court overrules this
objection.

Fndly, Defendant objectedto the interrogatory as unduly burdensome. Again, Defendant submits
the affidavit of its Litigation Coordinator, Christopher DiCicco, to support its objection.r” Mr. DiCicco's
afidavit indicatesthat Defendant currently has more than 20,500 lawsuits pending againgt it and that it does
not track or otherwise organize the daims madeinthe lawsitsfiled againgt it. Theaffidavit further indicates
that Defendant has no method to cal culate the number of lawsuits in which it has been involved during the
past five years. For the same reasons set forth above with respect to Second Interrogatory No. 3, the
Court overrulesthis objection. Also, the Court notes, again, that Rule 33(d) provides Defendant withthe
option of producing its business records from which Plaintiffs may obtain thisinformation.

Asthe Court hasoverruled dl of Defendant’ s objections to Second Interrogatory No. 4, the Court
will grant the Motion to Compel asto thisinterrogatory. Defendant shdl serve anamended answer within

twenty-one (21) days of the date of this Order.

18(...continued)
not shown that the burden or expense to Plaintiffs to obtain this informationfromthe public recordswould
be any less than the burden or expense to Defendant to provide this information from its own records.

1See Ex. 3 attached to Def.’s Resp. to Mot. to Compe (doc. 65).
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E. Second Interrogatory No. 5

This interrogatory asks whether Defendant received a “qudified written request” from Plaintiff
Bryan Holland, and if so, asks Defendants to provide the date the request was received and to “identify
each written responsg, if any, Defendant made to the * qudified written request.’”

Defendant objected on the basis that the interrogatory is overly broad and unduly burdensome
because it isunlimited in time. Defendant aso objected “to the extent * qudified written request’ is vague
and undefined. It also objected “to the extent any response requires GMACM to render alegd conclusion
regarding the classfication of any request fromBryan Holland as condtituting or not condtituting a‘ qudified
written request.’”

Faintiffs Second Amended Complaint alegesthat Plantiff Bryan Holland “made aqudifiedwritten
request, as defined by RESPA, to the defendant to make appropriate corrections to the account of Bryan
Holland.”*® The Second Amended Complaint further allegesthat Defendant fail ed to makethe appropriate
correction to Holland's account during the time required by RESPA and that Defendant provided
information regarding an “ erroneous overdue payment” to a consumer reporting agency, as prohibited by
RESPA.%

The Crangton-Gonzales Amendments to RESPA place requirements on servicers of federally

related mortgage loans whenthey receive a“ quaified writtenrequest” fromaborrower.2° RESPA requires

18Second Am. Compl. (doc. 84), 1 18.
91d., 1 19-20.

2Chatman v. Fairbanks Capital Corp., No. 02-C-655, 2002 WL 1338492, at *6 (N.D. Il
(continued...)
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that the servicer provide awrittenresponse acknowledging the receipt of a qudified writtenrequest within
twenty days of receiving the request.?* The servicer must also do one of three things within sixty days of
receiving the qualified written request: (1) correct the borrower’s account and inform the borrower of
those corrections inwriting; (2) investigate and provideawrittenexplanationto the borrower of the reasons
that the servicer believes the borrower’s account is correct; or (3) investigaete and provide a written
explanationto the borrower of the reasonsthat the servicer cannot obtain the informeationthat the borrower
is requesting.?? In addition, during that same sixty-day period the servicer “may not provide information
regarding an overdue payment relaing to the borrower's | etter to a consumer reporting agency.”? RESPA
providesfor individua causes of actionand dlows for actua damages, as well as satutory damageswhen
the plaintiff showsa pattern or practice of noncompliance withthe duty to respond to borrower inquiries®

RESPA defines the term “qudified written requet” as:

[A] written correspondence, other than notice on a payment coupon or other payment

medium supplied by the servicer that—

(i) includes, or otherwise enables the servicer to identify, the name and
account number of the borrower; and

20(...continued)
June 18, 2002) (citing 12 U.S.C. 1 2605, et seq.).

2112 U.S.C. § 2605(e)(1)(A).

22Johnstonev. Bank of Am., N.A., 173 F. Supp. 2d 809, 812 (N.D. Ill. 2001) (citing 12 U.S.C.
8§ 2605(e)(2)).

2|q, at 812-13.
See 12 U.S.C. § 2605(f).
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(if) includes a statement of the reasons for the belief of the borrower, to
the extent applicable, that the account is in error or provides sufficient
detail tothe servicer regarding other informationsought by the borrower.

As RESPA expresdy defines the term “qudified written request,” the Court finds Defendant’s
objection that the term is vague and undefined to be meritless. The Court therefore overrules that
objection.

The Court also overrules Defendant’ s objection that the interrogetory callsfor a“legd opinion.”
The 1970 amendment to Federal Rule of Civil Procedure 33(c) makesiit clear that an interrogatory is not
objectionable merdy because it cdls for a legd opinion.?® Rule 33(c) provides that “[a]n interrogatory
otherwise proper is not necessarily objectionable merely becauise an answer to the interrogatory involves
an opinion or contention that relates to fact or the application of law to fact . . . "% Asthe Advisory
Committee’ sNote to the 1970 amendment indicates, “ requestsfor opinions or contentions that call for the
gpplication of law to fact . . . can be most useful in narrowing and sharpening the issues, which isamagor

purpose of discovery.”?® Thus, the only kind of interrogatory that is objectionable as cdling for alegd

conclusion or opinion “is one that extends to legal issues unrelated to the facts of the case."®

2523 U.S.C. § 2605(e)(1)(B).

268A Charles Alan Wright, Arthur R. Miller & Richard L. Marcus, Federal Practice and
Procedure § 2167 at p. 247 (2d ed. 1994).

2IFed. R. Civ. P. 33(0).
%8 d., advisory committee’ s note to 1970 amendment.
P\Wright, Miller, & Marcus, supra note 19, § 2167 at p. 249.
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Here, the issue of whether Defendant ever received a “qualified written request” from Plaintiff
Bryan Holland is a critica dement of RantiffS RESPA violation dam. Defendant’s answers to the
questions of whether it received sucharequest, the date it received the request, and how it responded to
any such request, would clearly lead to the discovery of rdevant and admissible evidence and would
narrow and clarify the issues with respect to Plaintiffs RESPA claim. The Court therefore overrules
Defendant’ s objection that thisinterrogatory is objectionable because it cals for alegd opinion.

Findly, the Court finds Defendant’ s objections that the interrogatory is overly broad and unduly
burdensome to be meritiess. Defendant has produced no factua or lega support for such objections®
The Court fals to see how requiring Defendant to provide the requested information relating to one
particular borrower would cause Defendant undue burden. Thus, the Court will overrulethese objections.

Asthe Court overrulesdl of Defendant’ s objections to Second Interrogatory No. 5, the Court will
grant the Motion to Compel asto thisinterrogatory. Defendant shall serve an amended answer to Second

Interrogatory No. 5 within twenty-one (21) days of the date of this Order.

F. Second Interrogatory No. 6

Thisinterrogatory issmilar to Second InterrogatoriesNo. 3 and 4, but asksfor informationreaing
to any report, notices, complaints, or legd proceedings in which it was dleged that Defendant incorrectly
reported a mortgage loan delinquency to a credit reporting agency. For each such report, notice, or
complaint, it asks Defendant to (1) provide the date and the nature of the activity complained of, and (2)

identify the person meking the report, notice or complaint. In the event a lawsuit resulted, it dso asks

OThe affidavit of Defendant’ s Litigation Coordinator, Christopher DiCicco, doesnot addressthe
information requested in Second Interrogatory No. 5.

15



Defendant to provide the styling of the action and its current status, and, if concluded, to state when and
how.

Defendant objected to thisinterrogatory as overly broad and unduly burdensome to the extent that
“the information is more properly held inthe possession of Rantiffs or third parties,” and to the extent “the
informationisamatter of public record and isas eedly accessible to RantiffsasGMACM.” For thesame
reasons set forthwithrespect to Second InterrogatoriesNo. 3 and 4 the Court overrulesthese objections.

Defendant a so objected to the interrogatory as overly broad and unduly burdensome to the extent,
“report, noticeor complaint” could beinterpreted to incude statements made during phone conversations,
notations on payment coupons, or verification requests by credit report agencies. The Court overrules
these objections for the same reasons it overruled them with respect to Second Interrogatory No. 3.

The Court dsooverrulesDefendant’ sobjectionthat the interrogatoryisunduly burdensome overdl.
As the Court has ruled with respect to Second Interrogatory Nos. 3 and 4, even taking into account the
afidavit of Christopher DiCicco, the Court cannot find that Defendant has shown how providing the
requested information imposes an undue burden on Defendant.

Fndly, Defendant objected to the extent the interrogatory asks Defendant to state “the identify
of the person making the report, notice or complaint.” It isclear to the Court thet thisis atypographica
error and that Plaintiffs are merdly asking Defendant to provide the “identity” of the person.

The Court has overruled al of Defendant’ s objections to this interrogatory. The Court therefore
grantsthe Motionto Compel asto it. Defendant shall serve an amended responseto Second I nterrogatory

No. 6 within twenty-one (21) days of the date of this Order.
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G. Summary of Ruling asto Defendant’s Second M otion to Compel
The Court has overruled al of Defendant’ s objections to Second Interrogatories No. 2 - 6, and
the Court grants the Second Motion to Compel. Defendant shall filed amended answers to these

interrogatories within twenty-one (21) days of the date of this Order.

H. Sanctions

The Court will now consider the issues of sanctions eventhough Flantiffs do not request sanctions
intheir motion. Federal Rule of Civil Procedure 37(a)(4) governs the impositionof sanctions inconnection
withmations to compel. Subsection ()(4)(A) providesthat when amotion to compel isgranted, “the court
shall, after affording an opportunity to be heard, require the party . . . whose conduct necessitated the
moation or the party or attorney advising such conduct or both of them to pay to the moving party the
reasonable expenses incurred in making the motion including atorney’ s fees, unless the court findsthet .
.. the opposing party’s . . . response or objection was subgtantiadly judtified, or that other circumstances
make an award of expenses unjust.”!

Given that the Court has granted the Second Motion to Compd in its entirety, an award of
sanctions pursuant to Rule 34(a)(4)(A) may be appropriate here. Before the Court may make any such
award, however, Defendant, as the non-moving party, must be afforded the “ opportunity to be heard.”32

An actua hearing is not necessary, and the Court may consider the issue of sanctions “on written

3Fed. R. Civ. P. 37(a)(4)(A) (emphasis added).

¥McCoov. Denny’s, Inc., 192 F.R.D. 675, 697 (D. Kan. 2000) (citingFed. R. Civ. P. 37(a)(4));
Fearsv. Wal-Mart Sores, Inc., No. 99-2515-JWL, 2000 WL 1679418, at *6 (D. Kan. Oct. 13, 2000).
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submissions”** The “written submission” reguirement is met where the moving party requests sanctions
in its motion or supporting brief and the opposing party is given the opportunity to submit a brief in
response.®

As Hantiffs did not request sanctions in their motion, Defendant has not been given sufficient
“opportunity to be heard.” The Court will therefore decline to impose sanctions at thistime. To stisfy the
“written submissons’ rule, the Court will direct Defendant and/or its counsel to show cause, in writing,

within thirty (30) days of the date of this Order, why the Court should not require either or both of them®

to pay the reasonable expenses and attorney fees incurred by Plaintiffsin bringing the Second Motion to

Compel. Hantiffsshdl have eleven (11) days thereafter to file aresponse thereto, if they so choose. In

the event the Court determinesthat sanctions should be imposed, the Court will issue an order setting forth
a schedule for the filing of an affidavit reflecting the amount of fees and expenses that Plaintiffs have

incurred, and for thefiling of any reated briefs.

3Fears, 2000 WL 1679418 at * 6 (citing Fed. R. Civ. P. 37(a)(4) advisory committee' s note to
the 1993 Amendment).

#d.

%To the extent possible, sanctions should be imposed only upon the person or entity responsible
for the sanctionable conduct. McCoo, 192 F.R.D. at 697. The sanctioning of aparty, asopposed tothe
party’s counsd, “requires specific findings that the party was aware of the wrongdoing.” 1d. At present,
the Court has no evidencethat Defendant itsdf was responsible for the objections and responses at issue.
However, if Defendant or its attorneys wish to provide the Court with any informationin this regard,
Defendant and/or its counsal may do so in the pleading(s) provided to the Court pursuant to the briefing
schedule st forth herein. The Court will defer ruling on thisissue until it has received the parties briefs.
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IV.  Defendant’s Motion to Quash Notices of Deposition, or, Alternatively, for Protective
Order (doc. 71)

Discovery in this case was st to close on December 3, 2004. On December 2, 2004, Plaintiffs
served deposition notices to depose Kari Engehardt and the employee of Defendant who participated in
an April 23, 2001 telephone cdl with Fantiff Bryan Holland. The depositions were to take place on
December 10, 2004. Defendant filed the ingtant motion to quash on December 8, arguing that the
depositions should not go forward because the discovery period had closed.

At the December 20, 2004 status conference, the Court granted Plaintiffs Motion for Extension
of Time to Complete Discovery and Amend the Scheduling Order (doc. 62).%6 The Court indicated that
it would extend discovery and would enter an amended Scheduling Order containing a new deadline for
completing discovery after it had reviewed the briefing on the Motionto Amend Complaint and Plaintiffs
Motionsto Compd.

In light of the above, the Court finds Defendant’s Motion to be moot. 1t will therefore be denied
as such. The Court will contact counse in the near future to set this case for a telephone scheduling
conference, a which time the Court will enter an amended Scheduling Order.

IT ISTHEREFORE ORDERED that Plaintiffs First Motion to Compel Discovery (doc. 37)
isdenied. Each party shdl bear hifits own fees and expenses incurred in connection with the motion.

IT ISFURTHER ORDERED that Plaintiffs Second Motion to Compel Discovery (doc. 60)
isgranted. Defendant shdl serve its amended answersto Second Interrogatories No. 2-6 within twenty-

one (21) days of the date of filing of this Order, as st forth herein.

%See Dec. 21, 2004 Order (doc. 78).
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IT ISFURTHER ORDERED that Defendant and/or its counsd shal show cause, in writing,

within thirty (30) days of the date of filing of this Order, why the Court should not require either or both
of them to pay the reasonable expenses and attorney feesincurred by Plaintiffsin making the Motion to
Compd.

IT ISFURTHER ORDERED that Defendant’s Motion to Quash Notices of Depostion, or,
Alternatively, for Protective Order (doc. 71) is denied as moot.

IT ISSO ORDERED.

Dated in Kansas City, Kansas on this 7th day of March 2005.

§ David J. Waxse
David J. Waxse
U.S. Magidrate Judge

CC: All counsdl and pro se parties
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