IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

PHILLIP G. CLINE,

Plaintiff,

CIVIL ACTION
Vs, No. 03-2655-GTV

SOUTHERN STAR CENTRAL
GASPIPELINE, INC., formerly
WILLIAMS GASPIPELINES
SOUTHCENTRAL, INC,,

Defendant.

MEMORANDUM AND ORDER

Pantff Phillip G. Cline brings this action pursuant to the court's diversity jurisdiction,
28 U.S.C. § 1332, agand Defendant Southern Star Centra Gas Pipdine, Inc. (“Southern Star”),
formerly Williams Gas Pipdines Southcentra, Inc. Paintiff's clams relae to his efforts over
the past twenty-Sx years to obtain free gas from Defendant and its predecessors pursuant to a gas
dorage lease and an acknowledgment of payment agreement. Specificaly, Plaintiff dleges that
Defendant: breached an agreement to provide him free gas for domestic purposes, prevented him
from recalving free gas based on fraudulent reasons, converted natura gas produced by the
petroleum deposits undernesth his property; and intentiondly inflicted emotional distress on him,
aggravating his preexisting post-traumatic stress disorder.

Defendant denies Pantiff's dlegations and asserts two counterclams.  First, Defendant




requests a judgment quieting title to the following: al naurad gas it injected undernesth Plantiff’'s
property; any other naturd gas, ol or other minerds under specified areas of Pantiff's property;
and any wels, pipelines or other property it has placed on Plaintiff’s property. Second, Defendant
requests a declaratory judgment dating that its gas storage lease remains vadid and that it has not
breached its agreement to provide free gas to Plaintiff. Defendant aso asks the court to declare
the terms and conditions Plaintiff must satisfy in order to receive free gas in the future,

This action is before the court on Defendant’s motion for summary judgment (Doc. 46).
For the fdlowing reasons, Defendant’s motion is granted in pat and denied in pat. The court
grants Defendant summary judgment as to dl of Pantiff's cams and as wel as its own
declaratory judgment counterclam, but denies Defendant summary judgment on its quiet title
counterclaim.

|. STANDARD OF REVIEW

Summary judgment is appropriate “if the pleadings, depostions, answers to interrogatories,
and admissons on file, together with the affidavits, if any, show that there is no genuine issue of
materid fact and that the moving party is entitled to judgment as a matter of law.” Fed. R. Civ. P.
56(c). Lack of a genuine issue of materid fact means that the evidence is such that no reasonable

jury could return a verdict for the nonmoving paty. Anderson v. Liberty Lobby, Inc., 477 U.S. 242,

248 (1986). Esstidly, the inquiry is “whether the evidence presents a sufficient disagreement
to require submisson to a jury or whether it is so one-Sded that one party must prevail as a matter
of law.” 1d. at 251-52.

The moving party bears the initid burden of demondrating the absence of a genuine issue




of materid fact. This burden may be met by showing that there is a lack of evidence to support the

nonmoving party’s case. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). Once the moving

party has properly supported its motion for summary judgment, the burden shifts to the nonmoving
party to show that there is a genuine issue of materid fact left for trial. Anderson, 477 U.S. a
256. “[A] paty opposing a properly supported motion for summary judgment may not rest on
mere dlegaions or denids of his pleading, but must set forth specific facts showing that there is
a genuine issue for trid.” 1d. Therefore, the mere existence of some dleged factud dispute
between the parties will not defeat an otherwise properly supported motion for summary judgment.
Id. The court must consder the record in the light most favorable to the nonmoving party. Bee
v. Greaves, 744 F.2d 1387, 1396 (10th Cir. 1984).

As an initid matter, the court observes tha Fantff's response to Defendant’s motion for
summary judgment faled to comply with D. Kan. Rule 56.1. Defendant’'s motion for summary
judgment contained forty-two numbered statements of material fact citing specific portions of the
summary judgment record upon which it relied. See D. Kan. Rue 56.1(a). In response, Plaintiff
filed twenty separately numbered statements of materia fact of his own, addressng only one of
Defendant’s statements of fact by number. Moreover, most of Plantiff's statements of fact refer
the court to the pre-trial order for support, or cite to a deposition without providing a page or line
reference. See D. Kan. Rue 56.1(b)(1) (“Each fact in dispute shall be numbered by paragraph,
dhdl refer with particularity to those portions of the record upon which the opposing party relies,
and, if applicable, shdl state the number of movant’s fact that is disputed.”). Accordingly, those

facts not properly controverted by Hantiff are deemed admitted for the purposes of Defendant’s
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summary judgment maotion.

[I. FACTUAL BACKGROUND

The following facts ae taken from the summary judgment record and are dther
uncontroverted or viewed in a ligt mogt favorable to Plantiff's case. Immaterid facts and facts
not properly supported by the record are omitted.  When necessary, additiond facts are included
in the discussion section of this memorandum and order.

A. The Paties

Phillip Cline is a landowner within the boundaries of an underground natural gas storage
fidd located in Jefferson County, Kansas (“the McLouth Storage Fed’). Southern Star is an
interstate natura gas pipeline company that owns the McLouth Storage Field.

Mr. Cline began living on the property at issue in 1978 At the time he acquired the
property, it was subject to an Oil and Gas Lease, a Gas Storage Lease, and an Acknowledgment of
Payment, dl of which Mr. Cliné's predecessor and Southern Star’'s predecessor executed on June
16, 1951. Southern Star is the current owner of the gas storage and oil and gas interests at issue
in this case, as it is the successor-in-interest to Williams Gas Pipeline Southcentral, Inc.
(“Williams Gas’), Williams Naturd Gas Company (“Williams Naturd”), and Cities Service Gas

Company (“Cities Service’).

! Mr. Cline tedtified in depostion that he purchased the property in 1976 or 1977, but the
deed to the property was signed and recorded in February 1984.
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B. The Contracts

1. Oil and Gas Leas??

The Oil and Gas Lease granted Southern Star and its predecessors the exclusive right on Mr.
Clines property to carry “on geologicd, geophysicd and other exploratory work, including core
dilling, and the drilling, mining and operating for, producing, and saving dl of the ail, gas
cadnghead gas, casinghead gasoline and dl other gases and their respective constituent vapors .

..” The Oil and Gas Lease was for a primary term of ten years, and so long thereafter “as ail, gas,
casinghead gas, casinghead gasoline or any of the products covered by . . . [the] lease is or can be
produced.”

2. Gas Storage Lease

The Gas Storage Lease granted Southern Star and its predecessors the exclusve right to use
Mr. Clines property to introduce, store, and remove gas from specified sands and formations
below the surface of his property. The lessor possesses dl oil rights below the surface and dl gas
rights found below the designated sands and formations, but the lessor must protect the storage
formations if the lessor pursues development of those reserved rights. The Gas Storage Lease was
for a primary term of ten years, and so long thereafter as the lessee used the designated sands and
formaions for gas storage purposes. Moreover, the lessee may continue the lease from year to

year by making annud rentd payments to the lessor. Other provisions of the Gas Storage Lease

2 The information discussed about the Oil and Gas Lease comes from Defendant’s motion
for summary judgment and is not controverted by Paintiff. The court, however, could not read the
copy of the Oil and Gas Lease provided by the parties because the size of the print was too smal
and otherwiseillegible.




relevant to this action Sate:
7. There now exists on the land described in this lease no producing gas well and
for the purpose of this contract the parties have taken measures to ascertain and

cdculate the amount of gas undelying the premises involved and do hereby agree
that there was on June 23, 1944 no cubic feet there. . . .

14. 1t is mutudly understood that production under an oil and gas lease and storage
and extraction of dorage gas under a dorage lease cannot be successfully carried
on from the same sands at the same time and it is agreed that a any time when this
dorage lease is in good standing by reason of renta payments any vdid oil or gas
lease now upon sad lands shdl not be subject to attack on the ground of lack of
production or of proper development as to the sands and depths involved herein but
that proper operations under this lease or under such ol and gas lease dhdl keep
such ol and gas lease in good sanding and prevent lapse, abandonment charge or
forfeture.

14A. It is mutudly understood that payment of rentas under this lease shdl rdieve
the Lessee of paying rentas under the oil and gas lease.

It is uncontroverted that Southern Star and its predecessors have tendered dl annud rentd
payments owed under the Gas Storage Lease and that Southern Star is currently storing gas and
conducting gas storage operations underneath Mr. Cline' s property.
3. Acknowledgment of Payment

The Acknowledgment of Payment (“the Acknowledgment”) was executed to compensate
Mr. Clineés predecessor for prematurely ending the production of a well that was drilled on the
property pursuant to the Oil and Gas Lease. The recitals section dtates that the owner of the well
intended to abandon and plug the wdl in the near future because it only produced a smdl amount
of al, but that Cities Service, Southern Star’s predecessor, wanted the well to cease production

before it began storing gas under the Gas Storage Lease. Thus, as condderation for ceasing




production of the wel, Cities Service agreed to provide a cetan amount of “free gas”

Acknowledgment provides, in pertinent part, that

upon written request . . . , [Cities Service] . . . will furnish gas, free of cost, in an
amount not to exceed Three Hundred Thousand cubic feet annudly, . . . for the
domedtic requirements for each of three (3) principa dweling houses . . . ."® This

obligation to furnish gas shdl terminate with the terminaion of the gas Storage
lease hereinabove referred to. If during the term of the said gas storage lease the
undersigned or their [a)ssignee uses in any year an amount of gas in excess of Three
Hundred Thousand cubic feet in any one of the principd dweling houses above
referred to, they shdl pay . . . fifty cents . . . per thousand cubic feet for such excess
gas. Measurement and delivery of gas shall be at Cities Service Gas Company’s
meter, calculated according to the regular measuring and accounting procedure
and rules and regulations of Cities Service Gas Company pertaining to the sale
of gas.

It is spedficdly understood and agreed that the covenants to furnish gas herein
contaned are in lieu of and subgtituted for any provisons to so furnish gas
contained in the gas storage lease hereinabove mentioned, and that upon the
execution of this agreement, such provison in the gas storage lease shdl be null and
void.

It is further understood and agreed that Cities Service Gas Company shdl have the
option of ddivering the gas herein provided ether from its nearest pipe line within
the area of the premises hereinabove described or from a well or wells located on
sad premises. The point of ddivery for such gas shal be a the pipe line of Cities
Service Gas Company or at the mouth of the wel upon sad premises, as the case
may be, and the undersigned or their assigns, shall lay and maintain in good
condition the necessary service lines and appurtenances to receive and utilize
the gas so delivered, all at their sole cost, risk and expense, and that after the gas
has been dedivered a the delivery point herein provided, Cities Service Gas
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dweling houses “shdl be constructed.”

The

The Acknowledgment provides a genera description of where each of three principa

The record does not indicate whether these three principa

dwdling homes were ever congtructed. Mr. Cline testified in deposition that he would use his free
gas for the traler he is living in, the new house he is building, as well as his barn and other
outbuildings.




Company shdl have no further control over the same or ligbility thereof.
(emphess added). Mr. Cline tedtified in depodtion that he does not have a producing oil or gas
well located on, or a pipeline running across, his property.

C. Mr. Cline s Requests for Free Gas

On November 27, 1978, Fillip Cline sent a letter to Cities Service. He wanted to know
if it would be possble to tap his neighbor’'s well and run a line to his farm because Cities Service
did not have a gas wdl on his property. Cities Service responded on November 30, approving his
“request for a mainline domestic gas service connection . . . under our usua terms and conditions.”
However, Cities Service informed Mr. Cline that federa law required it to first apply for a
“Certificate of Public Convenience and Necessity” before commencing service to his property.
Cities Service agreed to prepare the application materids and estimated that it could take six
months to obtain the Federal Energy Regulatory Commission's approva. Upon issuance of the
cetificate, Cities Sarvice stated that it would send Mr. Cline an “Application for Transportation
Line Connection” for his dgnature.  Cities Service dso informed Mr. Cline that dong with the
aoplication, he would be required to pay a $350.00 connection charge fee, $10.50 in state sales
tax, and a $10.00 security deposit.

On September 13, 1979, Cities Service reported to Mr. Cline that the Federa Regulatory
Commisson had approved the certificate authorizing it to make a connection for domestic gas
service. Under the terms of the certificate, Cities Service had a deadline of September 7, 1980
to make the connection or Cities Service would have to refile the application. Cities Service

enclosed two copies of the “Application for Transportation Line Connection” for Mr. Clin€'s
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sgnature and requested Mr. Cline to include with his returned gpplication a check for $370.50 for
the connection charge, sdes tax and security deposit.  Additiondly, Cities Service informed Mr.
Cline that it was his respongbility to ingal the service line from his resdence to the connection
located at its pipdine. By July 1980, Cities Service had not recelved an application and check
from Mr. Cline, so it notified Mr. Cline that its authorization to indal fadlities for natura ges
ddivery expired in two months. On September 9, 1980, Cities Service sent a letter to Mr. Cline,
dating that its authorization had expired and that he needed to let Cities Service know if he still
desired anaturd gas connection to his property so that it could file a new application.

The record is devoid of any further communications until October 1988. At that
time, Mr. Cline wrote to Williams Naturd, stating in part:

When | purchased this land | was given permisson to connect to a gas line, is this

dill permissble? | am living in a mobile home and would like to drill a gas wdl or

hook on to the line per our agreement.

When | was told | could connect to a gas line | did not have the money to do so, but

now my finances are such that | can afford to drill agaswell.
Williams Natural responded on November 2, 1988, approving Mr. Cline's request for gas service
under its “usud terms and conditions” Williams Natura provided Mr. Cline with two copies of
its “Application for Transportation Line Connection” for his dgnature, and asked that the
application be returned with a check for $364.00 for the connection charge and the applicable state
sdes tax. Because Mr. Cline did not have a wel on his land, Williams Naturd told Mr. Cline that
he would need to construct a service line from his property to its pipeling, a his expense, and to

obtain the necessary easements if the service line crossed his neighbor’ s land.

Mr. Cline did not contact Williams Natural again until November 11, 1991, when he asked




for a copy of the gas storage agreement covering his land. Williams Naurd complied with his
request on November 19. In addition, Williams Naturd sent a letter substantidly smilar to its
November 2, 1988 letter to Mr. Cling outlining wha it conddered to be Mr. Clin€s
responsbilities for obtaining gas service, which included a $350.00 connection charge and $18.38
in gpplicable state and county saes taxes. Agan, Williams Natura provided Mr. Cline with two
copies of its connection agreement for his Sgnature.

On April 7, 1992, Mr. Cline wrote to Williams Natural daing that it had “nul and voided
the origind lease agreement,” and demanded the company to run a service line from its pipeline
to his property a Williams Naturd’s expense and to forever fumish gas, for any use, to him and
his famly. Williams Naturd responded on April 20, informing Mr. Cline that he could congruct
a sarvice line and connect with its pipdine and use gas according to the terms and conditions of
the Acknowledgment.

In December 1995, Mr. Cline filed suit agang Willians Naturd in state court, dleging that
it breached the Gas Storage Lease by failing to make renta payments in 1992 and 1993, and by
unlavfully goring natural gas under his property since October 1992. The petition did not make
any dam to free gas. Williams Natural subsequently removed the case to federa court.
Evertudly, the parties entered a dipulation to digmiss the case with preudice and stipulated that
“dl the annua payments due . . . have been made in a timey manner, and that the Lease continues
in full force and effect.”

On October 2, 1998, Mr. Cline sent Williams Natural a check for $368.38 and a signed

Application for Transportation Line Connection that he had received in 1991. The memo line of
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the check dsates, for “meter hookup.” Williams Gas acknowledged receipt of the “outdated’
goplication and check amount in a letter dated November 4, 1998. The letter advised Mr. Cline
that he dill needed to have proper facilities on his property to make a connection, as well as an
arangement with his neighbors to cross thar land with a service line  Furthermore, due to
governmental safety regulations, Williams Gas dated that it required third party contractors to
congruct the sarvice line a the customer’s expense, as opposed to dlowing homeowners to
congtruct ther own sarvice lines as it did in 1991. As a result of the changes in the costs of
meking service line connections, Williams Gas stated that it no longer charged a flat fee of
$350.00. Rather, it charged customers “the actud costs of . . . [the] connection and the
congtruction of the service line and metering fadlities . . . .” The letter concluded that if Mr. Cline
obtained a right-of-way to connect to its pipeine, he must submit, in advance, an inddlation
deposit charge of $5,000.00 to cover the congruction of the meeing fadlities service line and
connection tap. If the actud costs fdl below five thousand dollars, Mr. Cline would be refunded
that amount, but if the actua costs exceeded five thousand dollars, he would be required to pay the
additional costs. Mr. Kline responded on November 15, questioning the actua cost to hook up
asarvice line and requesting a copy of the new contract that required the $5,000.00 fee.

In response to another request by Mr. Cline for a gas connection, Williams Gas informed
Mr. Cline on April 4, 2001, that it would ingtal the tap subject to him: receiving permisson to set
a meter on his neighbor's property; dgning an Application for Trangportation Contract; paying a
tap inddlation fee of $5000; and employing a contractor cetified by the Depatment of

Trangportation to inddl the service line  Williams Gas aso reterated to Mr. Cline the amount
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of free gas and additiond usage rate he was entitled to under the Acknowledgment, and that the
free gas could only be used for his principa dweling house as opposed to his barns. On July 15,
2002, Williams Gas sent Mr. Cline another copy of the April 2001 letter after Mr. Cline again
requested information on ingtaling a gas tap on his property.

Mr. Clin€s attorney, Ira Dennis Hawver, contacted Williams Gas on December 10, 2002.
He asserted that Williams Gas had repeatedly violated the Gas Storage Lease for the past fifteen
years. In paticular, Mr. Hawver cited the $5,000.00 ingtdlation deposit charge required by
Williams Gas's November 4, 1998 letter as an unlanvful condition for receiving free gas. Mr.
Hawver dso notified Williams Gas of Mr. Clin€s intent to drill for oil and gas a a depth below
its leasehold.  Mr. Hawver followed up with a demand letter on April 16, 2003, informing
Williams Gas that he had been retained by Mr. Cline because of its fallure to supply free gas under
the gas dorage lease for the past fifteen years. He again noted that Mr. Cline intended to drill on
his property and that Mr. Cline consdered the lease to be revoked. On September 24, 2003, Mr.
Hawver wrote to Southern Star, informing the company of Mr. Clin€'s intent to file suit unless
Southern Star immediatdly connected its pipeine without any conditions or charges. Mr. Hawver
aso dated that “[pjursuant to the lease, it is clearly none of your concern whether Mr. Cline has
easements, or other arrangements to get the gas to his house” Mr. Cline filed this action on
December 23, 2003,

[1I. DISCUSSION

A. Staute of Limitations

Defendant first contends that al of Plaintiff’s contract and tort clams are barred under the
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goplicable datute of limitations “Where a suit invokes several causes of action, each is subject
to a didinct statute of limitations, thus, distinct accrual periods should gpply as to each cause of

action.” Tiberi v. Cigna Corp., 89 F.3d 1423, 1428 (10th Cir. 1996) (citing King v. Otasco, Inc.,

861 F.2d 438, 441 (5th Cir. 1988)). “This is true even if the causes of action are derived from a
dnge event.” Id. Under Kansas law, a five-year statute of limitations applies to actions for breach
of an agreement or a contract in writing. K.S.A. 8§ 60-511(1). On the other hand, the statute of
limtations is two years for clams of fraud, K.SA. 8 60-513(a)(3), conversion, K.SA. § 60-
513(a)(2), and intentiond infliction of emotiond distress, K.S.A. § 60-513(8)(4).
1. Breach of Contract Clam

Defendant asserts that Plantiff's breach of contract claim is barred by the five-year statute

of limitations period. “A cause of action for breach of contract accrues when a contract is

breached by the falure to do the thing agreed to, irrespective of any knowledge on the part of the

plantiff or of any actud injury it causes” Pizd v. Zuspann, 795 P.2d 42, 54 (Kan. 1990) (citation

omitted); see also Johnson v. Kan. Pub. Employees Ret. Sys., 935 P.2d 1049, 1054 (Kan. 1997)

(dtating that “once a plantiff redizes that a defendant has no intention of honoring an agreement,
the cause of action accrues’).

Defendant agues that if it breached the free gas provison contaned in the
Acknowledgment, the breach occurred in November 1978, when Cities Services initidly informed
FPantff that to obtan free gas, Fantff needed to congruct a service line to Cities Services's
pipdine and pay a connection fee to Cities Services. Defendant adso points out that Paintiff

recaeived letters dated September 13, 1978, October 3, 1988, November 2, 1988, and November
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19, 1991, each reminding him of his responshilities to obtain free gas more than a decade before
he filed this lawsuit. The latest dete Paintiff could clam a breach, Defendant contends, was on
November 4, 1998, when Williams Natural returned Plaintiff’s check for $368.38 and advised him
that it required a $5,000.00 depost to connect. Defendant notes that Plaintiff chalenged the
$5,000.00 connection fee in a letter dated November 15, 1998, and thus, Plaintiff’'s response
indicates that he was aware of an aleged breach more than five years before he filed this lawsuit.

In response, Fantff rdies on a continuing contract theory to save his contract clam.

Citing Bagby v. Merill Lynch, Pierce, Fenner & Smith, Inc., 174 F. Supp. 2d 1199 (D. Kan. 2001),

Fantiff argues that under Kansas law, breach of contract actions accrue when payments are due
under the contract. Under this concept, Plantiff asserts that a breach of the Acknowledgment
occurred each time he requested free gas, which he dams is a form of rent under the terms of the

contract. See Jackson v. Farmer, 594 P.2d 177, 182 (Kan. 1979) (quoting 3A WL Summers, The

Law of Oil and Gas 8§ 571, at 4 (2d ed. 1958) (“* The covenant of the lessee to furnish free gas for

domedtic heating and lighting may be technicdly cdled a rent’”). Thus, Plaintiff sates that a
separate cause of action for breach of contract accrued on December 10, 2002, and on September
24, 2003, when his attorney demanded free gas from Defendant and its predecessor in interest,
Williams Gas.

In Bagby, Judge Rogers observed that “a continuing contract concept does exist in Kansas

where a party is required to make payments pursuant to a contract.” 174 F. Supp. 2d at 1203.* He

4 Professor Corbin states the following about continuing contracts:.
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stated that “‘[u]nder Kansas law, a cause of action for breach of an obligation to make payments
under a continuing contract generdly accrues at the time each payment becomes due, thus giving

rise to a separate cause of action for each falure to make payment when due’” 1d. (quoting Rupe

v. Triton Oil & Gas Corp., 806 F. Supp. 1495, 1498 (D. Kan. 1992)); see Bdtz v. Dings, 6 P.3d
424, 429 (Kan. Ct. App. 2000) (holding that a real estate contract for a term of thirty years was
a continuing contract because it was not complete until the plantiffs made ther last payment and
received the deed). Judge Rogers determined that the theory applied only where the contract
required continuing payments, but found no support for the theory “based soldly upon a continuing
contractud relationship.” 174 F. Supp. 2d at 1203 (citations omitted).

The court would agree with Pantiff's continuing contract theory if he were claming that
Defendant faled to pay hm annud renta payments under the Gas Storage Lease or that Defendant

faled to ddiver his annua 300,000 cubic feet of free gas for any years between 1998 and 2003.

Contracts to pay money or to ddiver goods in instaments require a series of
separate performances of measurable amounts at intervas of time.  Contracts to
convey tracts of land or to render various kinds of service may aso require
peformance in inddments at definite intervas, and the same rules should be
followed in deding with breaches and remedies therefor. There are contracts,
however, that have been sad to require continuing (or continuous) performance for
some specified period of time, a period that may be definite or indefinite when the
contract is made. These contracts too are capable of a series of “partid” breaches,
as wdl as of a dngle tota breach by repudiation or by such a materid falure of
performance when due as to go “to the essence’ and to frudrate subdantidly the
purpose for which the contract was agreed to by the injured party. For each “partid”
breach a separate action is mantanadle just as in the case of an “ingdlment
contract”; and for a series of “patid” breaches occurring before any action is
brought only one action is maintainable.

4A Arthur L. Corbin, Corbin on Contracts 8 956, at 841 (1979).
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But that is not the nature of Rantiff's dlegaions. Ingead, Pantiff clams tha snce 1978,
Defendant and its predecessors have set up “obstacles’ not contained in the Acknowledgment in
order to deny hm hs free gas. Hantiff was wedl aware of the “obstacles’ Defendant's
predecessors set forth as far back as 1978. In an atempt to give Paintiff the benefit of the doubt,
the court observes that Williams Gas notified Plaintiff in November 1998 that he would have to
use a cetified third party contractor to construct a service line and pay Williams Gas a $5,000.00
ingalation depost for such fadlites However, Plantiff wated untii December 2003 to file this
action dlegng tha Defendant’'s “obstacles,” induding the $5,000.00 inddlaion deposit, breached
the Acknowledgment's provison for free gas. To dlow Plaintiff to clam that his cause of action
is renewed every time he requested free gas from Defendant renders the fiveyear datute of
limitations period meaningless.
2. Tort Clams

Defendant dso contends that Maintiff's fraud, converson, and intentiond infliction of
emotiond distress dams are bared under the gpplicable two-year datute of limitations.
“Gengdly, a cause of action accrues as soon as the right to mantan an action arises, i.e. when the
plantff could have fira filed and prosecuted the action to a successful completion.  Clark

Jewders v. Satterthwaite, 662 P.2d 1301, 1304 (Kan. Ct. App. 1983) (citation omitted). A clam

based on fraud does not accrue “until the fraud is discovered.” K.S.A. 8 60-513(a)(3). “Under
Kansas law, a fraud is discovered a the time of actud discovery or when, with reasonable
diligence, the fraud could have been discovered.” Waite v. Adler, 716 P.2d 524, 527 (Kan. 1986).

Second, “a cause of action in tort for converson . . . accrues when substantial injury first appears
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or when it becomes reasonably ascertainable” Clark, 662 P.2d at 1304 (citation omitted); see
adso K.SA. 8 60-513(b). A subgantid injury “means the victim must have sufficient ascertaingble

injury to judtify an action for recovery of the damages, regardiess of extent.” Roe v. Diefendorf,

689 P.2d 855, 859 (Kan. 1984). Findly, a cam for intentiond infliction of emotiond distress
accrues “on the date when the injury was incurred and the emotional impact was fdt.” Moore V.
Luther, 291 F. Supp. 2d 1194, 1198-99 (D. Kan. 2003). Once again, Plaintiff’s theory is
that Defendant acted tortioudy since his firg request for free gas in 1978. Defendant argues that,
a the latest, Pantff knew or should have known of its dlegedly tortious conduct on November
4, 1998, when Williams Gas rgected Plaintiff’s $368.38 check and informed him of the required
$5,000.00 deposit. Smilar to his contract dam, Pantiff dleges that his tort dams fdl within
the doctrine of continuing tort recognized in Kansas. He states that his tort clams accrued on
December 10, 2002 and again on September 24, 2003, the last demand made by Plaintiff for free
gas. At those times, Pantiff argues that Defendant again faled to provide free gas based on a
pretextud, fdse excuse, caudng Plantff’'s sdf-image to diminish and aggravaing his post
traumatic stress disorder.

Under the continuing tort doctrine, “‘where a tort involves a continuing or repeated injury,
the cause of action accrues at, and limitations begin to run from, the date of the last injury.”

Tiberi, 89 F.3d a 1430 (citation omitted); see also Hoery v. United States, 324 F.3d 1220, 1224

(20th Cir. 2003) (deting that “continuing torts do not avoid the statute of limitations; rather, such
torts reman timdy not because the limitation period is tolled but because the cause of action

continues to accrue”); Cordon v. Trans World Airlines Inc., 442 F. Supp. 1064, 1066 (D. Kan.
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1977) (“*Under Kansas law, where a cause of action is predicated on numerous acts occurring over
an extended period, the cause of action accrues anew with each act, a least until the injury
becomes permanent.”).  Nevertheless “the doctrine cannot be employed where the plaintiff's
injury is ‘definite and discoverable, and nothing prevented the plaintiff from coming forward to

seek redress’” Tiberi, 89 F.3d a 1430 (quoting Wilson v. Giesen, 956 F.2d 738, 743 (7th Cir.

1992)).

Pantff cites no authority for the propostion that Kansas would apply a continuing tort
theory to hs dams of fraud, converson, or intentiond infliction of emotiond distress.
Moreover, the court's research reveds tha Kansas has only applied the theory in limited

circumstances involving a continuing nuisasnce.  Compare Dougan v. Rossille Dranege Did., 15

P.3d 338, 345 (Kan. 2001) (nuisance and trespass), Bowen v. City of Kansas City, 646 P.2d 484,

487 (Kan. 1982) (nuisance), and Gowing v. McCandless, 547 P.2d 338, 342 (Kan. 1976)

(nuisance), with Phillips USA, Inc. v. Allflex USA, Inc., 869 F. Supp. 842, 852-53 (D. Kan. 1994)
(holding that Kansas would not apply a continuing tort theory to a tortious interference with

contract claim), with Lockridge v. Tweco Prods., Inc., 497 P.2d 131, 134-38 (Kan. 1972)

(determining that misappropriation of atrade secret is not a continuing tort).

Instead, Pantiff cites to three Tenth Circuit opinions goplying the continuing course of
conduct doctrine. As Plaintiff’s brief acknowledges, courts apply the doctrine to Title VII clams
so tha plantffs “may incdude incidents of unlavful acts outsde the time period [for filing an
adminigraive charge with the EEOC or a related state agency] if the various acts represent a

‘continuing pattern of discrimination.’” Ratts v. Bd. of County Comm'rs, 141 F. Supp. 2d 1289,
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1300 (D. Kan. 2001) (diting Furr v. AT&T Techs.. Inc., 824 F.2d 1537, 1543 (10th Cir. 1987)).

Usng this rationde, Pantff contends that the doctrine applies because a least one incident of
Defendant’s falure to provide free gas due to a pretextud or fraudulent reason occurred within
the limitaions period. Additiondly, Plantiff clams that Defendant's acts of “noncontract based
fdse obstacles . . . are part of a continuing practice of denying . . . [Pllantiff the free gas he is
entitled . .. "

The court, however, declines Plaintiff’s gpparent request to extend this doctrine beyond the

context of Title VII. See, eq., Thomas v. Denny’s, Inc., 111 F.3d 1506, 1514 (10th Cir. 1997)

(dtating that “the continuing violation theory is a creature of the need to file adminidrative
charges, and because a section 1981 clam does not require filing such charges before a judicid

action may be brought, the continuing violation theory is smply not applicable); Allen v. Denver

Pub. Sch. Bd., 928 F.2d 978, 984 (10th Cir. 1991) (gender discrimination daim); Furr, 824 F.2d

a 1543 (age discrimination dam); Ratts, 141 F. Supp. 2d a 1300 (sexud harassment dam);

Wadlace v. Beech Aircraft Corp., 87 F. Supp. 2d 1138, 1146 n.6 (D. Kan. 2000) (age

discrimingtion dam); Haug v. City of Topeka, Equip. Mgmt. Div., 13 F. Supp. 2d 1153, 1159 (D.

Kan. 1998) (sexua harassment claim).

As with Fantiff’s continuing contract theory, the court concludes that under the facts of
this case, the continuing tort and continuing course of conduct doctrines would do little more than
render the dtatute of limitations superfluous and adlow Fantff to recover for a period when he
unreasonably stood on his rights  The doctrines are narrow concepts that must be limited to a

distinct group of cases and are ingpplicable to the case at bar.
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Thus, the court concludes that Pantiff's contract claim and tort clams are barred under
the gpplicable datute of limitaions Even assuming Plantiff's cdams are not time-bared, the
court concludes, in the dternative, that Paintiff's cams fal on ther merits The necessty to
andyze Pantiffs dams arises, in part, from Defendant’'s quiet title and declaratory judgment
counterclaims.

B. The Merits of Raintiff’s Clams

1. Breach of Contract

Plaintiff clams that Defendant breached the Acknowledgment by faling to provide him
free gas to his principad dwdling. Plaintiff states that he first requested his free gas in 1978, but
that Cities Service attempted to levy a $370.50 connection charge and required him to fill out
numerous lengthy forms.  Plaintiff further contends that he made several requests for free gas over
the next fifteen years, but that Defendant never placed a gas meter on its pipdine nearest to
Plaintiff's property.® In 1999, Plantiff saes that he made his find request for sarvice, but that
Defendat required him to pay a $5,000.00 inddlation depost charge.  Paintiff clams tha
Defendant imposed additional costs and requirements for free gas, such as the inddlation depost

charge, that are not contaned in the Acknowledgment. PFaintiff believes that Defendant should

5 As Defendant points out, this particular dlegation comes from language in paragreph six

of the Gas Storage Lease concerning free gas. The provison provides, in pertinent part that the

lessee, “upon written request . . .[from the lessor] for gas, . . . shdl within thirty (30) days after
receipt of such request set or cause to be set a meter at its then nearest pipeline . . . .” The

problem with Pantff’'s contention is that the Acknowledgment's free gas provison expressly
supersedes the free gas provisons in the Gas Storage Lease, and the Acknowledgment does not
require Defendant to place a meter a its nearest pipeline upon written request of Plaintiff for free
gas.
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bear these additional costs and requirements because they were foreseeable.

Defendant argues that it is entitted to summary judgment because Pantiff never satisfied
the contractual conditions for recaiving free domestic gas. Defendant asserts that the
Acknowledgment requires Fantiff to mantan the necessary sarvice lines and appurtenances at
his cost and expense and that Plaintiff’s interpretation of the free gas issue is unreasonable and
contrary to the Acknowledgment's plain terms. Defendant adso points out that Plaintiff “sat on his
hands’ for severd years, as evidenced by the time that passed between his communications with
Defendant and its predecessors. To this day, Defendant maintains, Plaintiff does not have a wdll
or pipdine on his property, meking it impossble for him to receive his free gas until he congtructs
a savice line from his home to Defendant’s pipeine and makes a tgp or physicad connection to
the pipeine. Moreover, while the Acknowledgment does not specify a dollar amount for the costs
of laying and mantaning a service line and appurtenances, Defendant mantans that Plantiff must
pay the reasonable costs of meking the connection from his property to Defendant’s pipeine. The
court concurs with Defendant.

“As a generd rule, the interpretation or congtruction and meaning and legd effect of written
indruments are matters of lav exdudvdy for the court and not questions of fact for

determination by the jury.” Stanle v. Knowles, 961 P.2d 1228, 1232 (Kan. 1998) (cting Fed.

Land Bank of Wichita v. Krug, 856 P.2d 111, 114 (1993)). In the context of oil and gas leases,

severd familiar principles govern:
the intet of the parties is the primary question; meaning should be ascertained by

examining the document from dl four corners and by conddeing dl of the
pertinent provisons, rather than by criticd andysis of a single or isolated provison;
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reasonable rather than unreasonable interpretations are favored; a practica and
equitable congtruction must be given to ambiguous terms, and any ambiguities in a
lease should be construed in favor of the lessor and againgt the lessee, since it is the
lessee who usualy provides the lease form or dictates the terms thereof.

Jackson v. Farmer, 594 P.2d 177, 188 (Kan. 1979) (construing a free gas provison in an oil and

gas lease); see also Richardson v. N.W. Cent. Pipdine Corp., 740 P.2d 1083, 1086-87 (Kan.

1987) (same). Findly, to establish a breach of contract clam in Kansas, Plantiff must prove the
fdlowing five dements  “(1) the existence of a contract between the parties, (2) consideration;
(3) the plantiff's performance or willingness to perform in compliance with the contract; (4)
defendant’s breach of the contract; and (5) that plaintiff was damaged by the breach.” Britvic Soft

DrinksLtd. v. Acsis Techs,, Inc., 265 F. Supp. 2d 1179, 1187 (D. Kan. 2003).

The court concludes that Paintiff's breach of contract dam is without mert because he
faled to perform in compliance with the Acknowledgment. The Acknowledgment controls the
duties and responsibilities of each paty pertaining to free gas® The agreement clearly provides
that the lessor mug “lay and maintain in good condition the necessxy sarvice lines and
appurtenances to receve and uilize the gas so deivered, dl at [the lessor's] sole cost, risk and
expense . . . ." In return, the lessee will ddiver 300,000 cubic feet of free gas per year to the
lessor's principd dwdling for domedtic use, and charge the lessor fifty cents per thousand cubic

feet for gas used in excess of 300,000 cubic feet. The measurement and point of ddivery of the

6 The Acknowledgment specificdly dates that the covenants to furnish gas contained in the

Gas Storage Lease are subdtituted for the covenants to furnish gas in the Acknowledgment, and that
upon execution of the Acknowledgment, the Gas Storage Lease's provisons for free gas “become
null and void.”
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gas is to occur at the lessee’'s meter, pursuant “to the [lessee's] regular measuring and accounting
procedures and rules and regulations . . . pertaining to the sde of gas.”

The uncontroverted evidence demondrates that Plaintiff did not satisfy his responshilities
to connect to Defendant’s pipeine, which would have triggered Defendant’s obligation to provide

hm free gas. See Arnold v. SJL. of Kan. Corp., 822 P.2d 64, 68 (citaions omitted) (stating that

“if a contract contains a condition precedent the condition must occur or be performed before the

contract takes effect and is enforceable’) 3A WL Summers, The Law of Oil and Gas § 587, a 100

(2d ed. 1958) (“A lessor cannot establish a breach of the covenant to furnish free gas where the
lease places the responsbility of meking the connection to the wel on the lessor a his risk and
expense, and it is his own falure to make proper connection with the well that makes the gas

unavallable to him.”); 3 Williams & Meyers, Oil and Gas Law § 661, a 754 (1986) (“Almost

invariably the free gas clause provides that the connection with the wdl sdl be at the risk and
expense of the lessor. If the lessor does not ingtall the proper equipment to make the wel
serviceable for domestic purposes, he may not complain of breach of the free gas covenant.”).

Pantff intidly requested free gas in 1978, and Cities Service applied for and received
the necessry authorization from the Federd Energy Regulatory Commisson to provide service
to Pantff's reddence. Cities Sarvice dso informed Paintiff that he would need to dgn an
“Application for Transportation Line Connection,” pay a connection charge of $370.50, and ingtal
a savice line from his residence to its pipeine. Despite this information, Plaintiff did not act on
the free gas provison until 1988, when he asked Williams Natural if it would ill be possble to

connect to its pipeline.  Williams Naturd again told Mantff he would need to fill out an
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application, pay a connection charge of $364.00, and indal a service line a his expense
Williams Natura provided Pantff the same information in response to his requests for free gas
in November 1991. It was not until October 1998 that Plaintiff sent Williams Natural a check for
$368.38, and sgned the “Application for Trangportation Line Connection.” A letter from
Williams Gas on November 4, 1998, indicates that Pantiff gill did not have the fadlities on his
property to make a connection to its pipeling, nor the necessary easements to cross his neighbor’s
land with a sarvice line  Additiondly, Williams Gas informed Plantiff that in 1991 it required
homeowners to be responsible for congtruction of their own service lines, but due to governmenta
safety regulations, Willians Gas now required a third party contractor to construct the service line
as the customer’s expense.  Thus, Williams Gas required a $5,000.00 ingtdlation deposit charge
to congruct the service line and ingd| the metering facilities.

Pantff complains that Defendant breached its obligation to provide free gas by requiring
Pantff to pay the $5,000.00 inddlation deposit charge and to fill out paperwork. But what
Paintiff characterizes as obstacles are smply the requirements the Acknowledgment imposed on
the lessor to acquire free gas. It was Plaintiff's own decison, financia or otherwise, not to have
a sarvice line constructed on his property. In 1998, Williams Gas required Plantiff to use a thirty
party contractor approved by the Depatment of Transportation to construct the necessary
fadlities Even before this time, it was ill Plantiff’'s responshility to pay for the costs and
expenses of the service line and any appurtenances. Thus, Defendant and its predecessors never
imposed any unforeseesble, additiona codts.

The terms of the Acknowledgment are not ambiguous. See Richardson, 740 P.2d at 1087
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(stating that “the language in a contract is ambiguous when the words used to express the meaning
and intention of the parties are inauffident in the sense that the contract may be understood to
reach two or more possible meanings’). As a condition precedent to recelving free gas, Plaintiff
must bear, on his own, dl the costs and expenses of ingaling the service line and any
appurtenances in order to make a connection to Defendant’'s pipeline. Defendant’s requirements
are reasonable and condstent with the plain teems of the Acknowledgment and the intent of the
origind parties.  While the Acknowledgment does not specify the amount of these cods and
expenses, the court concludes that Defendant is entitted to the actud costs from Haintiff for
condructing the service line, metering fadlities and connection tap. The court also concludes
that filling out Defendant’s standard gpplication form and paying its connection charge fee are part
of the costs and expenses the lessor assumed under the Acknowledgment. Haintiff is entitled to
300,000 cubic feet of free gas for the domestic requirements of his principa dwdling, and he
only has to pay fifty cents per thousand cubic feet beyond that amount. See Richardson, 740 P.2d
a 1088 (concluding that under a amilar free gas provison tha the parties intended to furnish free
gas to the lessors “for domestic use only a the princpa dwelling house on the premises’);

Rinehat v. N. Natura Gas Co., 967 P.2d 1090, 1091 (Kan. Ct. App. 1998) (holding that the

language “for domestic purposes only” in a gas pipeine easement “does not make gas available for
irrigetion or agricultural purposes’ because “‘domestic use’” language in free or cheap gas clauses
... genedly . . . mean[g] for use in the principd dweling on the property”). In al other respects,

Pantff is subject to Defendant's standard rules and regulaions like any of its regular customers.
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Accordingly, for these additiond reasons, Defendant is ertitled to summary judgment as

to Plantiff’s breach of contract clam.
2. Fraud

Fantiff's second dam is that he suffered injuries independent from the breach of the free
gas provison contained in the Acknowledgment. Pantiff dleges that Defendant prevented him
from obtaning free gas under the Acknowledgment based on pretextud, fdse reasons and
obgtructions that amounted to fraud. Plaintiff dlegesin the pretrid order that Defendant

intentionally and overtly violated the plan terms of the lease documents, in that

.. by trick, fraud, and atifice, [Defendant] faled and refused to set a gas meter for

Fantiffs use and benefit as sat out in the lease documents, despite his written

requests that [Defendant] do so, thus depriving Plaintiff of 300,000 cubic feet of

naturd gas annudly dnce 1978, when he made his first unsuccessful request for gas

service,
Pantff explains tha, by trick, Defendant made him believe that it would provide him his
contracted for naturd gas if he would jump “through an indeterminate number of condantly
changing hoops.”  Plaintiff cites Defendant's requested connection fees and “other pretextua
conditions for ‘safety’” as additiond duties and costs not mentioned in the Acknowledgment. In
short, Pantiff aleges that Defendant never intended to supply him free gas, and that he relied on
the fa se reasons stated by Defendant and its predecessors for not furnishing him the gas.

Defendant responds that any fraud dam Pantiff may possess sounds in contract, not tort.
Defendant asserts that the parties reationship is entirdy contractud, and that Plaintiff may not

assert a tort dam covering the same subject matter governed by the Gas Storage Lease and

Acknowledgment. The court agrees. “Kansas courts and the Tenth Circuit have consistently
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refused to dlow tort dams to co-exist with breach of contract dams when the two are grounded

in the same facts.” Foodbrands Supply Chain Servs. Inc. v. Terracon Inc., No. 02-2504-CM, 2003

WL 23484633, a *6 (D. Kan. Dec. 8, 2003). (citations omitted). “[W]hen parties difficulties
aise drectly from a contractud rdaionship, the resulting litigation concerning those difficulties
is one in contract no matter what words the plaintiff may wish to use in describing it.” Beeson v.

Erickson, 917 P.2d 901, 907 (Kan. Ct. App. 1996). But see Bittd v. Farm Credit Servs. of Cent.

Kan., P.CA., 962 P.2d 491, 498 (Kan. 1998) (determining that “when the same conduct could

saidy the dements of both a breach of contract or of an independent tort, unless the conduct is
permitted by the express provisons of a contract, a plantiff may pursue both remedies’). While
Pantff clams that Defendant’s refusal to provide him free gas under his interpretation of the
contract amounts to fraud, the court concludes that Hantiffs dams arise soldy under contract.
In any event, Rantiff's fraud dam fals because he cannot prove that Defendant made a fase
datement of materid fact. As explained above, Defendant’s requirements for Plaintiff to receive
free gas are congagtent with the Acknowledgment.

Accordingly, for these additiond reasons, the court grants Defendant's motion for
summary judgment asto Plantiff’s fraud clam.

3. Intentiond Infliction of Emotiona Digtress

Third, Pantiff dams that Defendant’s pattern and practice of refudng to supply free gas
to hm aggravated his preexiding pod-traumatic stress disorder (“PTSD”). PHaintiff is a disabled
Vietnam combat veteran who suffers from PTSD. As a result of the “repested paper chase’

required by Defendant to obtain his free gas, Fantiff clams that Defendant exacerbated his PTSD
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and increased his symptoms of helplessness, anger and depression.

To dae a clam of intentional inflicion of emotiond digress in Kansas, the court must
determine whether Fantiff satisfies two threshold requirements. Roberts v. Saylor, 637 P.2d
1175, 1179 (Kan. 1981). Fird, Plantiff must demondrate that Defendant’s aleged conduct was
“s0 outrageous in character, and so extreme in degree, as to go beyond the bounds of decency, and
to be regarded as arocious and utterly intolerable in a civilized society.” Id. Second, Pantiff
mugt edablish that his emotiond didress “is in such extreme degree the lav mug intervene
because the distress inflicted is so severe that no reasonable person should be expected to endure
it” 1d. (citations omitted).

The court concludes that PRantiff's intentiond infliction of emotiond distress cdam is
inaUfficent as a matter of lav. Defendant merdly informed Paintiff of the necessary steps to
obtain free gas, and Rantff disagreed with those terms and conditions. Defendant’s conduct does
not satisfy the outrageous and extreme conduct required under Kansas law.

4. Converson

Andly, PRantff dams that Defendant and its predecessors converted natura gas
“produced by the petroleum deposits on Hantiff’'s property which commingled with Defendant’s
sored naturd ges” Plantiff dates that he has consulted with geologists and petroleum experts
and they have informed him that his property “had in the past produced naturd gas and oil.”
Fantff aleges that Defendant has injected naturd gas into the gas producing areas underneath
his property, commingling Defendant’'s stored gas with his gas.  Furthermore, Plaintiff dleges tha

Defendant “has asserted ownership over layers of gas and ail producing formations excluded from
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its leese and has stopped the plantiff from utilizing his own gas and ail, even though the lease
provisons expresdly date that the landowner has every right to dill for ol on the leasehold
property.” In response, Defendant argues that it is entitted to summary judgment on this clam
because the record lacks any evidence that it produced natura gas owned by Plaintiff or that there
is any recoverable gas underneath Plaintiff’s property besidesits stored gas.

The court questions whether Fantiff properly dleged a dam for converson. PHaintiff’'s
origind complant set forth three counts for breach of contract, fraud, and intentiond infliction
of emotional distress. In the complant's datement of damages, Plantiff did alege damages as
a result of Defendant’s conversion of Pantiff's natural gas. Moreover, the pre-trial order, which
expresdy “supercedes dl pleadings and control[s] the subsequent course” of the case, only ligs
three theories of recovery for breach of contract, fraud, and intentiond infliction of emotiond
distress. In the “Factual Contentions’ section of the pre-trid order, however, Plaintiff does make
the dlegations of converson summarized above. Even giving Fantiff the benefit of the doubt,
his dlegations of conversgon are without merit.

Under Kansas law, converson is the “unauthorized assumption or exercise of the right of
ownership over goods or persona chateds bdonging to another to the excluson of the other's

rights” Gillespie v. Seymour, 796 P.2d 1060, 1066 (Kan. Ct. App. 1990) (citing Moore v. State

Bank of Burden, 729 P.2d 1205, 1210 (Kan. 1986)). To state a clam for converson under Kansas

law, a plantiff must allege that he has been deprived of the use of his property. See United

Phosphorus Ltd. v. Midland Fumigant, Inc., No. 91-2133-EEO, 1995 WL 646818, at *2 (D. Kan.

Oct. 13, 1995); Indep. Drug Wholesdlers Group, Inc. v. Denton, 833 F. Supp. 1507, 1522 (D. Kan.
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1993).

In his response brief, Plantiff relies exclusvely on the depostion tesimony of  Stephen
Miller to support his converson dlegations. Mr. Miller holds a bachdor of science degree in
geology and has been employed as an independent petroleum consultant for twenty-four years.
As part of his consultant duties, Mr. Miller prospects, or searches for oil and gas. He researches
wdl information, supervises the dilling and completion of wdls, and evaluates proven and
unproven leases for their vaue.

Ironicdly, Mr. Mille’'s tedimony is contrary to Pantiff's assertions, as Mr. Miller
tedtified in depogtion that to the extent there is active gas ill under Plaintiff’'s property, it is not
commingled with Defendant’'s storage gas because it is in other sands. Moreover, Mr. Miller
tedtified that he did not do a spedfic investigaion of Paintiff’'s property and that he has not
determined what volume of ol may reman there. Instead, he looked a the Kansas Geological
Survey on a webdite to determine the wdl locations in the area and to see what information was
avaldble on those wdls. He desribed the information avalable as very limited. To his
knowledge, there were no gas wdls or producing oil wdls on Pantiff's propety. His
conclusons about all reserves related to McLouth Storage FHed as a whole, and are based on ail
production on properties other than Fantiff's He further stated that there may be some naturd
gas potentid in some cod seams in certain areas of the McLouth Storage Fidd, but that he had not
identified specificdly where those cods seams are.  Finally, Mr. Miller tedtified that he had not

even reviewed the Gas Storage Lease covering Plantiff’'s property. Because Pantiff’s alegations
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are not supported with evidence in the record, the court grants summary judgment as to this claim.’

C. Defendant’ s Counterdlams

1. Quiet Title

Defendant’s fird counterclam seeks a judgment quieting title in its o, gas, and minerd
interests underneath Plaintiff’s property. Defendant asks the court to specificdly quiet title

to dl naturd gas injected into the Storage Zone by Southern Star, to any other

naturd gas, ol or other mingrds under the Subject Property (other than a potential

roydty interest in minerals that might be produced in the future by Southern Star,

if any, from greater than twenty feet (20") bdow the top of the Missssppi Lime)

and to any wdls, pipelines or other property that Southern Star has placed on the

Subject Property.

Defendant’s request to quiet title gppears to stlem from Plaintiff’s converson clam, as well
as Pantff's dleged threats to enter another oil and gas lease so that an operator can begin
producing ol and gas from Pantiff's property. The record does indicate that Pantiff has
communicated such intentions to Defendant and its predecessors. For example, a letter dated
December 10, 2002, from Rantiff's counsd to Williams Gas states. “Pursuant to paragraph 9
of the [Gas Storage] [L]ease, Mr. Cline hereby natifies you of his intent to drill for oil production
at any depth and possbly for gas production below your leasehold. As a courtesy . . . Mr. Cline

will notify you prior to the initiation of drilling operations” Furthermore, a letter dated April 16,

2003, from PRantiff's counsd to Williams Gas provides tha Paintiff intends to drill on his

! Paragraph seven of the Gas Storage Lease a0 rebuts Plantiff’s converson clam. That

provison states that Pantiff’s property does not possess a producing gas well. Moreover, it
states that the origind parties measured the amount of gas underneath Paintiff’s property, and
agreed “that there was on June 23, 1944 no cubit feet there. .. "
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property pursuant to the Gas Storage Lease provisions.

Defendant maintains that it has the exclusve right to explore and produce the oil, gas and
other mingds underneath Plantff's property pursuant to the Oil and Gas Lease. Moreover,
Defendant correctly points out that pursuant to paragraphs fourteen and fourteen “A” of the Gas
Storage Lease, the Oil and Gas Lease remains valid so long as the Gas Storage Lease is in good
danding. It is uncontroverted that Defendant has tendered all annual rental payments under the Gas
Storage Lease and continues to store gas underneath Pantiff’s property. As a result, both the Gas
Storage Lease and Oil and Gas Lease remain vdid.

At this time, however, the court declines to hold that Plaintiff does not possess any oail or
gas rights to convey or lease. Fird, neither party has provided the court with a legible copy of the
Ol and Gas Lease to examine. While Plantiff did not controvert the rights Defendant clamed
that the Oil and Gas Lease conveyed, Defendant dill carries the burden to provide the court with
evidence for its counterdam. Second, neither party has explained the significance of paragraph
nine of the Gas Storage Lease, which Pantiff’s attorney relied upon in his December 10, 2002
letter. That paragraph provides.

[The lessor] reserves dl all rights below the surface and al gas rights pertaining to

gas which may be found in formations lying below twenty feet (20) below the top

of the Missssppi Lime but [the lessor] agrees that in the development of such

reserved rights and minerds, ether directly or by lease to others, Firs Party shal

do dl things necessary to adequately protect [the lesse€'s] Storage formations, and

agrees to use such methods as may be deemed a necessity by [the lessee].

Paragraph nine may dfirm Hantiff's roydty interests to any oil and gas developed in certan

depths underneath his property, and may be consistent with Defendant’s claimed rights to mine and
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drill for such al and gas under the Oil and Gas Lease. However, the court will not make this
presumption. Accordingly, Defendant’ s quiet title counterclaim is denied.
2. Dedaratory Judgment

Defendant next requests a judgment “declaring that Southern Star’'s gas Storage lease
remains vdid, tha Southern Star has not breached its agreement with Paintiff, and declaring the
terms and conditions Plaintiff must satisfy in order to recelve ‘free gas' in the future.”

Haintiff asserts that Defendant is not entitled to a judgment declaring that the Gas Storage
Lease remans vdid because he lanfully voided the Gas Storage Lease years ago because of
Defendant’s falure to perform as required under the terms of the lease. Spedificdly, Plantiff's
response brief sates that Defendant does not have “clean hands’ because it “denied the plaintiff
benefits it [dc] cdealy was entitted to and use{d] demondrably false reasons to deceive the
plantff.” Pantiff's argument is not wel concaved. Haintiff’'s attorney’s letter to Williams Gas,
dated April 16, 2003, does date that “Mr. Cline consders Gas Storage Lease #32280 to be
revoked and no longer in effect . . . .” Plantiff, however, fails to cite to the court a provison of
the Gas Storage Lease that gives him the unilateral right of revocation. It is uncontroverted that
Defendant and its predecessors have tendered all annua rental payments owed under the Gas
Storage Lease and that Defendant is currently storing gas and conducting gas storage operations
underneath Hantiff’s property. Moreover, in 1996, Paintiff dismissed his lawsuit aganst
Williams Naturd, dating that the Gas Storage Lease remaned in ful force and effect. Paintiff
has not provided the court with any evidence contrary to that postion.

As to the last two requests for declaratory judgment, the court has dready discussed in this
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memorandum and order whether Defendant breached the free gas provison in the
Acknowledgment and concluded that the conditions Defendant communicated to Plaintiff in order
to recave his free gas were reasonable and consstent with the Acknowledgment’s plain terms and
the intent of the origind parties. It is unnecessary to repest that analyss again.

IT IS, THEREFORE, BY THE COURT ORDERED that Defendant's motion for summary
judgment (Doc. 46) is granted in part and denied in pat. Specificdly, the court grants Defendant
summay judgment as to dl of PFantffs dams and Defendant’'s declaratory judgment
counterclam, but denies summary judgment as to Defendant’ s quiet title counterclaim.

Copies of this order shdl be tranamitted to counsel of record.

IT 1SSO ORDERED.

Dated at Kansas City, Kansas, this 18th day of February 2005.

/9 G.T. VanBebber
G. Thomas VanBebber
United States Senior Didtrict Judge
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