IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

CHRISTINE GASPARI,
Plantiff,
V. Case No. 03-2547-CM
DAVID KING, D.O.,
JAMES QUEENAN, D.O., and
SOUTHEAST KANSAS ORTHOPAEDICS,

Defendants.

MEMORANDUM AND ORDER

This matter comes before the court upon plantiffs Motion to Compel or in the
Alterndtive to Require Supplemental Discovery Responses (Doc. 27). Plaintiff has filed a
memorandum in support of her motion (Doc. 29). Defendants filed a timey response in
opposition to plantiff’s motion (Doc. 31), to which plantiff has filed a timey reply (Doc. 32).
The issue is therefore fully-brifed and ripe for decison. For the reasons set forth below,
plantiffs motion shal be granted.

l. Background

Pantiff commenced this diversity action to recover damages for aleged medica mapractice by

filing her Complaint on October 29, 2003.! Defendants responded by filing an Answer on January 5,

! See Aaintiff’'s Complaint (Doc. 1).



2004, and an Amended Answer on January 6, 2005.2 In their Amended Answer, defendants dlege, inter
alia, the affirmative defense of comparative fault pursuant toK.S.A. 8 60-258(a) and purport to reserve
the right to assart any further affirmative defense disclosed by discovery in the case®

After joinder of the issues, this case was set for atelephone scheduling conference on February
23, 2004, before U.S. Magidrate Judge James P. O’ Hara, the judge to whom the case was origindly
assigned for pretrid management.* During the February 23, 2004- scheduling conference, the parties
reported to Judge O'Harathat it was impractical to set afull discovery schedule at that time due to the
condition of plaintiff’s hedth, specificaly that plaintiff had not achieved “maximum medica improvement”
(“MMI").5

Judge O'Hara, therefore, declined to establish a full discovery schedule, instead setting only
deadlines 1) for the partiesto exchange Fed. R. Civ. P. 26(a)(1) disclosures, of February 26, 2004; 2) for
mationstojoin additiond partiesor amend the pleadings, of March 26, 2004; and 3) for motionsto dismiss
for lack persond jurisdiction, venue, propriety of the parties, or falureto state aclaim, of April 12, 2004.
He then sat a status conference for the purpose of planning the remainder of discovery on September 9,

2004, and established a deadline for the parties to submit an updated planning report, of September 2,

2 See Defendants Answer (Doc. 5) and Amended Answer (Doc. 6).
3 Defendants Amended Answer (Doc. 6), a p. 3.
4 See Order Setting Scheduling Conference (Doc. 7).

®> See Scheduling Order (Doc. 8), at p. 1.



2004.% Notably, while the case was not placed on a full discovery schedule at the February 23, 2004-
scheduling conference, Judge O’ Hara expresdy stated in the resulting scheduling order that “the court is
not presently ruling that any particular discovery is sayed pending plaintiff’ s achievement of MMI.”’

OnMay 6, 2004, plaintiff propounded interrogatoriesto defendants King and Queenan.® On July
11, 2004, defendant King served his answers to the plaintiff's interrogatories,® dedining to provide
substantive answers to interrogatory nos. 30, 31, 32, and 33. These four interrogatories are the subject
of the ingant motion to compd. Thefull text of plantiff’ sinterrogatoriesand defendant King's responses
(italics) are asfollows:

30. Do you contend that any medicd trestment Plaintiff received for her medica condition
was unnecessary? Yes No

If yes, what trestment do you fedl was unnecessary?

| don't understand this question. | believe my surgery was necessary. | have not
reviewed the surgery of the other physicians at this point in sufficient detail to form
ajudgment or belief as to whether or not | believe it was necessary. In the event |
review those materials prior to my deposition in sufficient depthto form those type
of judgments, | will supplement this answer.

31. Do you contend that Plaintiff failed to mitigate her damages? Yes No

If yes, please st forth the precise manner in which Rlantiff failled to mitigate her damages.

® Seeld., at pp. 2-5.
" Scheduling Order (Doc. 8), a p. 2.
8 See Notice of Service (Doc. 9).

9 See Notice of Service (Doc. 11).



| amunableto answer thisquestion at this point. Plaintiff’s deposition has not been
taken and | do not know what she has or has not done to potentially mitigate any
problems sheis presently having.

32. Do you contend that the conduct of any other person contributed to Plaintiffs
damages? Yes No

If yes, please date:
(& The name and address of each personyou contend contributed to Plaintiff’ s damages
(b) How that person contributed to Plaintiffs damages

| am unable to respond to this question at this point. | have not reviewed the
subsequent medical recordsin sufficient detail. If | do review the medical recordsin
sufficient detail prior to my deposition, | will supplement my answer prior to my
deposition.

33. Do you contend that any act(s) or omissions on the part of Plaintiff contributed to her
damages? Yes No

If yes, then please set forth with particularity each fact upon which you base that
contention.

| am unable to answer thisquestion at this point. Plaintiff’ sdeposition has not been

taken and | havenot reviewed the subsequent medical records in sufficient detail. |

do not know what she has ore has not done that might have contributed to her

damages at this time.°

On dly 29, 2005, this case was transferred from Judge O'Hara to the undersigned for the
remainder of pretria management.!* Asaresult, the September 9, 2004-status conference was conducted

by the undersigned.’? At that status conference, the parties once again reported that plaintiff had not

10 See Plaintiff’ s Memorandum in Support of Plaintiff’s Motion to Compd or inthe Alternative to
Require Supplementa Discovery Responses (“ Plaintiff’s Memorandum™) (Doc. 29), at pp. 2-3.

11 See Minute Order Referring Case (Doc.12).

12 See Minute Entry (Doc. 14).



achieved MMI, such that discovery could be fully planned. As a result, the court declined to establish a
full discovery schedule and set a further status conference for that purpose on December 1, 2004.

As a reault of scheduling conflicts, the status conference set for December 1, 2004, was
rescheduled by the court and actualy held on December 2, 2004.1® At that time, the parties once again
reported that plantiff had not achieved MMI and that they wished to defer establishing afull discovery
schedule until plaintiff had achieved MMI and could be fully deposed with regard to dl issues (induding
bothlighility and damages) inasingle deposition.** The court reluctantly agreed, stating “[w]hile the court
isnot persuaded that there are no meaningful discovery activities that could be undertakenat thistime, the
court ismindful of the partiesdesireto complete discovery as efficiently and inexpensively as possible and
it accepts the parties assessment that imposing a ful discovery schedule at this time would not be
productive.”*® The court then set a further status conference for March 16, 2005, with the intention “to
formulate a schedule for completion of discovery inthiscase’ at that conference.l®

A series of scheduling conflicts resulted in the status conference set for March 16, 2005, being
rescheduled and ultimately conducted on March 14, 2005.2" At the March 14, 2005-status conference,

the partiesreported that plaintiff had achieved MMI and a schedule was established for the completion of

13 See Order Resetting Status Conference (Doc. 18) and Minute Entry (Doc. 19).
14 See Order Setting Telephone Status Conference (Doc. 20), at p. 2.

¥d. at p. 3.

®d. at p. 3.

17 See Order Granting Motion to Change Date of Status Conference (Doc. 22) and Order
Resetting Telephone Status Conference (Doc. 23).
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discovery.®® The parties brought the dispute regarding plaintiff’ s interrogatory nos. 30, 31, 32, and 33 to
the court’ s attention during the status conference and were encouraged to submit the issue to the court as
soon as possible to avoid any further dday, in the event they were unable to achieve aresolution on their
own. Notably, at thetimetheissue wasdiscussed with the court at the March 14, 2005-status conference,
approximately eight months had elgpsed since the service of defendant King's responses to the
interrogatories at issue on July 13, 2004. Haintiff then filed the ingant motion to compel on March 17,
2005.

. Discussion

A. Standard of Decision

Fed. R. Civ. P. 33 addresses the use of interrogatories by the partiesinacivil case. Fed. R. Civ.
P. 33(a) provides in rlevant part that “any party may serve upon any other party written interrogatories
. . . to be answered by the party served.”® “Each interrogatory shall be answered separately and fully in
writing under oath, unlessit isobjected to, inwhichevent the objecting party shdl tate the reasons for the

objectionand shall answer to the extent the interrogatoryisnot objectionable.”? “All groundsfor objection

18 See Amended Scheduling Order (Doc. 26).
19 Fed, R. Civ. P. 33(a).

2 Fed. R. Civ. P. (b)(1).



to aninterrogatory shall be stated withspecificity.”?* “ Any ground not Stated in atimely objectioniswaived
unless the party’ s failure to object is excused by the court for good cause shown.”?2

“Interrogatories may relate to any matters which can be inquired into under [Fed. R. Civ. P]
26(b)(1) .. . .”* Fed. R. Civ. P. 26(b)(1) permitsdiscovery of “any matter, not privileged, that isrdlevant
to any dam or defense of any party.”® “An interrogatory otherwise proper is not necessaily
objectionable merely because ananswer to the interrogatory involvesan opinion or contention that relates
to fact or the application of law to fact, but the court may order that such an interrogatory need not be
answered until after designated discovery has been completed . . . "%

“Unlessthe court uponmotion, for the convenience of parties and witnesses and in the interests of
justice, orders otherwise, methods of discovery may be used in any sequence, and the fact that aparty is
conducting discovery, whether by deposition or otherwise, does not operate to delay any other party’s
discovery.”® “A party may not withhold discovery solely becauseit has obtained to its satisfaction other

discovery.”?” An answering party “has a duty to answer the interrogatory with whatever information he

21 Fed. R. Civ. P. (b)(4).
2,

2 Fed. R. Civ. P. 33(c).

24 Fed. R. Civ. P. 26(b)(1).
% Fed. R. Civ. P. 33(c).

% Fed. R. Civ. P. 26(d).

2" Pulsecard, Inc. v. Discover Card Services, Inc., 168 F.R.D. 295, 308 (D. Kan. 1996) (diting
Bohannon v. Honda Motor Co., 127 F.R.D. 536, 538 (D. Kan. 1989)).

7



has.”?® “Fed. R. Civ. P. 26(€) providesample procedurefor [later] supplementing aresponse, if necessary
[after additional discovery].”®

“The party submitting the interrogatoriesmay move for anorder under [Fed. R. Civ. P.] 37(a) with
respect to any objection or other failure to answer aninterrogatory.”*® “A party, upon reasonable notice
toother partiesand dl persons affected thereby, may gpply for anorder compelling disclosure or discovery

..."%! “For good cause, the court may order discovery of any matter relevant to the subject matter

involved in the action.”*2

B. The Parties Arguments

Fantiff contends that defendant King has had ample time to review plantiff’s medica records,
which were provided dong with plantiff’sinitid disclosures and have been seasonably supplemented, in
the time between his initia answers in July of 2004, and the present day, such that he should now be
required to provide subgtantive answers respongive to the interrogatories at issue. Additiondly, plantiff
points to the conditiona language of defendant King's initid responses (i.e. that he will provide

supplementa answers if he reviews plaintiff’s medica recordsin suffident detail prior to hisdepostion) to

28 Bohannon v. Honda Motor Co., 127 F.R.D. 536, 538 (D. Kan. 1989).

2 1d. Fed. R. Civ. P. 26(€)(2) provides: “A party is under a duty seasonably to amend a prior
responseto aninterrogatory . . . if the party learns that the response is in some materid respect incomplete
or incorrect and if the additiona or corrective informationhas not otherwise been made known to the other
parties during the discovery process or in writing.”

% Fed. R. Civ. P. 33(b)(5).
%! Fed. R. Civ. P. 37(a).

* Fed. R. Civ. P. 26(b)(1).



indicatethat defendant King has made no promise of when subgtantive answers to the interrogatorieswill
be forthcoming. Plaintiff contendsthat sheisentitled to subgtantive answers to daify defendant King's
contentions prior to hisdepostion, and that defendant King is protected from any danger that his answers
may change as aresult of later discovery by the opportunity, and indeed duty, he would have to further
supplement his answer pursuant to Fed. R. 26(e)(2).

Defendants contend requiring defendant King to provide subgtantive answersto the interrogatories
a issue at thistime would force defendant King to speculate without a sufficient evidentiary bads. They
maintain that defendant King cannot provide informed, subgtantive answers to the interrogatories until he
has had the opportunity to depose the plaintiff and her subsequent treeting physicians. They contend that
areview of the medicd records done isinsufficient to permit defendant King to answer because “medica
records provide an answer to the obvious question, ‘Medicaly, what did you do” but not the relevant
question, “Medicaly, why did youdo it?"** They argue that requiring defendant King to answer this type
of contention interrogatory at this time would “force him‘to articulate theories of [his] case which are not
fully factually developed.’” 3

C. Analysis

In this ingtance, plaintiffs seek, through the interrogatories a issue, to clarify defendant King's
contentions with regard to the issues of comparative fault and plantiff’s mitigation of her damages. The

court notes that defendants asserted the dfirmative defense of comparative negligence in their Amended

33 Response of Defendant David King, D.O. to Plaintiff’s Motion to Compd or inthe Alternaive
to Require Supplementa Discovery Responses (* Defendants Response”) (Doc. 31), at p. 3.

3 |d. a p. 6 (quoting Contention Interrogatories in Federal Court, 148 F.R.D. 441, 445
(1993) (internd citations omitted)).



Answer and are required by Fed. R. Civ. P. 11 to have a basis in both law and fact for so doing.*®
Defendants did not specificdly state, in assarting this defense, that it was being asserted inthe expectation
that an evidentiary bass would be developed during further reasonable discovery; therefore, the court
presumes that defendants believed they had some factud basis to support the assertion of this defense at
thetimeit waspled. Moreover, defendants specificaly claimed to reserve theright to assert any additiond
“affirmative defense as disclosed by future discovery in this case,”® which would presumably, in light of
theneed by plaintiff for further medical treatment, likdly includethe defense that plaintiff failed to adequately
mitigateher damages. As such, the information sought by the interrogatories at issue appearsto the court
to be dearly relevant to the clams or defenses of the parties and, thus, properly within the scope of
discovery contemplated by Fed. R. Civ. P. 26(b).

The use of the word “may” in the language of Fed. R. Civ. P. 33(c) addressing the court’ s ability

to defer a party’ s obligation to answer contention interrogatories reflects that such a decison is a matter

% See Fed. R. Civ. P. 11(b).

“By presentingto thecourt . . . apleading . . . an atorney . . . is certifying that to the best
of the person’ sknowledge, information, and belief, formed after inquiry reasonable under
the circumstances, —

(2) the dams, defenses, and other legal contentions therein are warranted by exiding law
or by a nonfrivolous argument for the extension, modification, or reversa of existing law
or the establishment of new law;

(3) the dlegations and other factud contentions have evidentiary support or, if oecificaly
so identified, are likdy to have evidentiary support after a reasonable opportunity for
further investigation and discovery; . ..." Id.

% Defendants Amended Answer (Doc. 6), a p. 3.
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of discretionfor the court.®” The court declinesto exerciseits discretion to further delay defendant King's
obligation to provide substantive answvers to plaintiff’ sinterrogatories in this instance.

As noted above, at least with regard to the affirmative defense of comparative negligencethat is
a issue in plantiff’ sinterrogatories 30, 32, and 33, defendantsare required by Fed. R. Civ. P. 11 to have
a factua bass to support ther defense a the time it is pled, unless they specificdly date that they are
expecting one to emerge during discovery, which they did not. Therefore, when asked about his
contentions with regard to this defense by plaintiff, defendant King should already be able to provide
respongve answerswithout the need for any additiond discovery. The fact that suchanswersmay not be
the same asthe full and find answers he may be able to provide after further discovery presents no problem
because of hisright and duty to continue to seasonably supplement under Fed. R. Civ. P. 26(e).

Moreover, defendant King is not now deprived of some discovery to rely upon in answering
plantiff’s interrogatories because he is inpossession of plaintiff’ smedica records and, prior to answering,
will have had the opportunity to be present at plaintiff’ sdepositionon April 15, 2005.% There appears to
be no dispute betweenthe parties that plaintiff has provided defendants with complete medical records.®

Some, if not dl of these records have beenindefendants possession sincethe parties exchanged thar Fed.

3" Fed. R. Civ. P. 33(c); seealso Inre One Bancorp SecuritiesLitigation, 134 F.R.D. 4, 7 (D.
Me. 1991) (“[T]he court, initsdiscretion, may dlow answers to that type of interrogatory to be deferred
until other discovery iscomplete”).

3 See Notice of Deposition (Doc. 33).

39 See Defendants Response (Doc. 31), at p. 2 (“Admittedly, Ms. Gaspari has produced her
medical records in compliance with FRCP 26.”).
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R. Civ. P. 26(a)(1) disclosures in February of 2004.“° Nearly fourteen months have elgpsed since
defendants would have come into possession of any of plaintiff’ smedical records provided with her initid
disclosures, and more than eght months have elapsed snce defendant King's initid responses to the
interrogatoriesat issue. Asnoted above, while discovery in this case may have been somewhat protracted
asareault of plantiff’smedicad condition, it wasnever stayed, and the partieswere never relieved of their
obligationto go forward withwhatever discovery activities could be fruitfully undertaken.** If anything, the
additiond delay during the discovery period should have provided defendant King with an abundance of
timeto review plaintiffs medica records.

There would seem to have been more than adequate time for defendant King to review plaintiff’s
records in suffident detal to provide some type of substantive answers to plaintiff’s four remaining
interrogatories. Moreover, the court is not persuaded by defendants argument that plaintiff’s medica
records are only adequate to inform defendant King with regard to what further trestment was
adminigtered, and insufficient to provide any information as to why such trestment was undertaken.
Defendant King is atrained physcian who has had specific experience with plaintiff’s condition as result
of providing her with treetment. He is certainly capable of examining the records of plaintiff’s later
examinaions and forming opinions as to whether any later treatment undertakenwas proper or necessary

or the same as he might have advised in response to the symptoms presented. Additiondly, asprevioudy

“0 See Scheduling Order (Doc. 8), at p. 3 (ordering the parties to exchange their Fed. R. Civ. P.
26(a)(1) disclosures by February 26, 2004, and reflecting the parties agreement to also exchange any
document referenced in their disclosures on that same date).

41 See Scheduling Order (Doc. 8), at p. 2; see also Order Setting Status Conference (Doc. 20),
a p. 3 (“Inthe interim prior to the March 16-status conference, the parties should move forward with
whatever discovery activities they believe can be productively undertaken at thistime.”).
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noted, to the extent that later depositions of plaintiff’s subsequent treating physcians may cause defendant
King to revise any such opinions, he has boththe opportunity and obligationto seasonably supplement his
interrogatory answers pursuant to Fed. R. Civ. P. 26(e).

A party may propound interrogatories at any time during discovery, without the need to seek leave
of court or agreement from any other party,*? and the responding party hasan obligationto answer asfully
and completely as possible based upon the information he has at the time,*® unless the court exercisesits
discretionto permit imto defer his answers.** While defendants are correct that their theorieswith regard
to the dfirmative defenses of comparative negligence and failure to mitigate damages may not be fully
factudly developed at thistime, the fact remains that they have aleged the former, and the circumstances
of thecase would tend to suggest the applicability of the latter. A party “isentitled to know thefactua bass
of” the opposing party’s dlegations* and plantiff is entitied to understand what defendants contend in
order to shape her own discovery.*® Assuch, the court finds there to be no vaid reason why it should

defer defendant King' sobligationto provide substantive answersto the interrogatories at issue prior to his

depostion.

“2 See Fed. R. Civ. P. 26(d); see also In re One Bancorp Securities Litigation, 134 F.R.D. at

7.
43 Bohannon, 127 F.R.D. at 538.
“ Fed. R. Civ. P. 33(c); see also In re One Bancorp Securities Litigation, 134 F.R.D. at 7.
4 Cont’l 1ll. Nat'l Bank & Trust Co. of Chicago v. Caton, 136 F.R.D. 682, 684 (D. Kan
1991).

“ See Fed. R. Civ. P. 33(c); see also In re One Bancorp Securities Litigation, 134 F.R.D. at
7 (“[Fed. R. Civ. P.33(c)] expresdy authorizes contention interrogatories which are ‘ otherwise proper .

Y
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IIl.  Concluson

Based upon the foregoing the court concludes that plaintiff’s motion should be granted and that
defendant King should be required to provide substantive answersto plaintiff’ sinterrogatory nos. 30, 31,
32, and 33 prior to his deposition, which is currently scheduled for April 21, 2005.%

IT IS THEREFORE ORDERED tha plantiff's Motion to Compd or in the Alternative
to Require Supplementa Discovery Responses (Doc. 27) is hereby granted.

IT IS FURTHER ORDERED that defendant King dhdl, on or before April 20, 2005,
supplement his response to plantiff’s interrogatories providing full and complete subgtantive answers to
plantiff’s interrogatory nos. 30, 31, 32, and 33, indicating either “yes’ or “no” in response to each
interrogatory and stating the basis for each such answer as requested.

IT 1SSO ORDERED.

Dated this 15th day of April, 2005, at Topeka, Kansas.

K. Gary Sebelius

K. Gary Sebdlius
U.S. Magidrate Judge

4" See Notice of Deposition (Doc. 34).
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