IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

KATICA SUDAC, on behalf of
hersdf and her minor child,
MARINA SUDAC, and

KATICA SUDAC, Adminigtrator
of The Estate of Tomidav “Tomi”
Pevac,
CIVIL ACTION
Plaintiffs, No. 03-2520-JWL
VS.

TRUNG HOANG, &t. al,

Defendants.

MEMORANDUM AND ORDER

Fantiff KaticaSudac brings this action on behdf of hersdlf and her minor daughter, Marina Sudac, and
in her capacity as adminigrator of the estate of her son, Tomidav Pevac, pursuant to the Americans with
Disahilities Act (“ADA™), 42 U.S.C. § 12101 et seq., the Rehabilitation Act of 1973 (“ Rehabilitation Act”),
29 U.S.C. § 794; the Civil Rights Act of 1871, 42 U.S.C. § 1983; and the Kansas Wrongful Death Act,
K.S.A. 8§60-1901 et seg.! Asaresult of the shooting deathof Tomidav Pevac, plaintiff seeks compensatory
and punitive damages, aswel asinjunctive relief, from defendants Trung Hoang, Ron Miller, and the Unified

Government of Wyandotte County/Kansas City, Kansas (“ Unified Government”).

1 The case was trandferred to the undersigned judge after the death of Judge G. Thomas VanBebber.




This action is before the court on defendants motion for summary judgment (Doc. 47). For the
reasons st forth below, defendants motion is granted.

|. Factual Background

The following facts are taken from the summary judgment record and are either uncontroverted or
viewed in alight most favorable to plantiff.

Tomidav Pevac, born on October 8, 1982, lived with his mother, Katica Sudac, and sister, Marina
Sudac, at their home in Kansas City, Kansas. In July 2000, Tomidav wasadmitted to the Providence Medica
Center after he threatened to kill himsdf with aknife. At that time, doctors at the Providence Medica Center
prescribed Tomidav two medications, including Prozac. Katica Sudac testified by depostion that Tomidav
was"okay” aslongashewastaking hismedications. In particular, she stated that he acted peacefully and was
niceto her.?

Onthe night of September 20, 2001, Tomidav, Katica, and Mainawere at thar home whenTomidav
became upset, tearing a caendar and hitting thewdl. While Katica and Marina were gtting on the couch,
Tomidav entered the room holding aknife. Fearing that Tomidav might kill them, Katicagrabbed Marinaand
they went across the street to the home of their neighbor, Mike Sestric.  Katica informed Mr. Sedtric that
Tomidav had aknife and that she was afraid he might kill them. Mr. Sestric cdlled the police.

Shortly before 9:00 p.m. that evening, Trung Hoang and Chad Erwin, police officers employed by the

Unified Government police department, were dispatched to adomestic disturbance at 527 Sandusky, Kansas

2 According to Katica Sudac, her son had stopped taking his medications two or three months before
his deeth.




City, Kansas.®> Officer Erwin arrived at the scene first. From his patrol car, he talked to Mr. Sestric, who
advised him that a Croatian mother and daughter came to his home to get away from a disturbance at 527
Sandusky. Mr. Sedtric told him that the mother’ s nineteen-year-old son was causng damage to the house.
During Officer Erwin’ sconversationwithMr. Sestric, aman came running up to hispatrol car. The man Sated
that he lived next door to 527 Sandusky and that the son wasin his backyard, had a knife, and attempted to
lunge a him. Officer Erwin then communicated over the air that the suspect wasa Croatian male armed with
aknife.

At some point, Officer Erwin looked in his rearview mirror and saw Tomidav sanding in the middle
of the street, approximately twenty feet behind his patrol car. Officer Erwin exited hiscar, and turned toward
Tomidav, who was holding alarge kitchen-type knife inhisright hand. Officer Erwin asked Tomidav what was
going on, but he did not respond. He then asked Tomidav, “ Drop the knife for me, drop the knife.” Officer
Erwin stated inhis affidavit that Tomidav did not comply withhisrequest; rather, Tomidav“had no expression
on hisface and was garing like hewas in adaze.”

Officer Erwinthenadvised over hisradio for Officer Hoang to “step it up” becausethe suspect onthe
scene had aknife. Shortly thereafter, Officer Hoang turned onto Sandusky. He stopped hispatrol car in the
middle of the street 0 that Tomidav was between Officer Erwin and him. Officer Erwin informed him over
the ar that the suspect was sanding right thereinthe middle of the street. When Tomidav saw Officer Hoang's
patrol car, he started to run west, in Officer Hoang' sdirection, dong the north side of the street. Asaresult,

Officer Hoang exited his patrol car, took out hisbaton, and ranparalel to Tomidav in an effort to cut him off.

3 Prior to September 20, 2001, Katica Sudac never had any conversations with police officers about
any of Tomidav's problems. Thus, the officers had no reason to know of Tomidav’'s mentd hedlth history.
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Officer Erwin followed.

Thetwo officerschased Tomidavto andley between Sandusky and Tauromee Street. Officer Hoang
caught up to Tomidav before Officer Erwin did. AsOfficer Hoang came running toward Tomidav, Tomidav
turned and lunged at Officer Hoang withthe knife. Officer Hoang stepped back, put hisbatonaway, and drew
hisgun. Officer Erwin arrived and dso drew hisgun. Both officers pointed their gunsa Tomidav and ordered
him to drop the knife. Tomidav did not drop the knife; instead, he beganto walk backwards down the dley.
OfficersHoang and Erwin followed and continued to order Tomidav to drop the knife. Officer Hoang stated
in his &fidavit that it was getting dark and the street lights were on, so Officer Erwin shined a flashlight on
Tomidav's face. Officer Hoang testified by deposition that the two officers maintained a distance of ten to
fifteen yards as they followed Tomidav down the dley.*

On severd occasons while in the dley, Tomidav stopped, took a half step forward, lunged towards
Officers Hoang and Erwin, and then continued to walk backwards. After the second or third lunge, Officer
Erwin holstered hiswegpon, removed his pepper spray, and sprayed Tomidav in an attempt to disable hmso
the officerscould dissrmhim. Officer Erwin stood ten to fifteen feet away from Tomidav when he sprayed him.
The spray had no effect, so Officer Erwin put it away and took out his gun again.

Once Tomidav exited the dley onto Tauromee, he turned and began waking east down the street.
Both officers followed Tomidav, maintaining adistance of eight totenfeet. They continued to plead with him
to drop the knife. At some point, the officers noticed two people getting out of a car on the north sde of

Tauromee just as Tomidav was passng by. Officer Erwin ordered the people to get back inside the car and

4 Officer Hoang later changed “yards’ to “feet” inan errata shedt, citing the reason for the correction as

“accuracy.”




lock the doors. The officers moved closer to Tomidav because they were concerned that he might take one
of the people indde hostage. Eventudly, Tomidav stopped behind the car (Officer Hoang estimates two or
three feet, while Officer Erwin dates fifteen feet), near the curb on the north sde of Tauromee.

At this point, the accounts of the events differ in some respects. Firet, Officer Hoang testified in his
deposition that he was five to six feet from Tomidav when Tomidav stopped and that he again ordered
Tomidav to drop the knife. Officer Hoang Stated that Tomidav's eyes hardened and fixed on him, and that
Tomidav raised the knife above his shoulder, stepped forward, and lunged at imfromfive feet away. Officer
Hoang tedtified that he thought Tomidav intended to kill him, so he fired three consecutive shots at the center
of Tomidav' sbody and Tomidav fell to the ground backwards. Next, Officer Erwin stated inhis affidavit that
when Tomidav was about fifteen feet behind the car, “ he ran toward Officer Hoang withthe knife asif to stab
him.” Officer Erwin believesthat Tomidav was about three feet away from Officer Hoang when Officer Hoang
fired the shots. Finally, Ron Covey, an independent witness, sgned an affidavit regarding his version of the
events. On the evening in question, Mr. Covey datesthat he was a his resdence on Tauromee Street when
he saw a young manwaking backwards on Tauromee Street followed by two officerswiththar flashlightsand
guns pointed a him. He clamsthat the two officers pursued the young man a awaking pace until the young
man backed to a point about ahouse or ahouse and a hdlf east of hisresidence. Mr. Covey noticed the young
man with “something in his right hand which he held with his arm extended down dong his right sde.” Mr.
Covey dates that when the young man stopped, he “began to elevate his right hand a little bit.” Before the
young man's “right hand got as high as his waist,” Mr. Covey states that the officers fired three shots at a
distance of sx to tenfeet fromthe young men. Mr. Covey assartsthat at no time while the young man was on

Tauromee Street did he ever see him “raise the object in his right hand above waist level” or “lunge or run at
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the officers”

Itisuncontroverted thet after Tomidav fdl to the ground, Officer Hoang hol stered his gun, walked over
to Tomidav, and kicked the knife out of his hand. The officers then handcuffed Tomidav. Officer Erwin
immediately got on his radio and asked for an ambulance and asupervisor. Tomidav died as areault of the
gunshot wound to his chest. During the events in question, Katica Sudac stayed insgde Mr. Sestric’s house;
she was later informed that her son had been shot.

1. Standard of Review

Summary judgment is gppropriate if the moving party demondrates that thereis “no genuine issue as
to any materid fact” and that it is“entitled to ajudgment asamatter of law.” Fed. R. Civ. P. 56(c). Inapplying
this standard, the court views the evidence and al reasonable inferences therefrom in the light most favorable

to the nonmoving party. LifewiseMaster Fundingv. Telebank, 374 F.3d 917, 927 (10th Cir. 2004). Anisue

is “genuing”’ if “there is sufficient evidence on each Sde so that a rationd trier of fact could resolve the issue

ether way.” Thom v. Bristol-Myers Squibb Co., 353 F.3d 848, 851 (10th Cir. 2003) (dting Anderson v.

Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)). A factis“materid” if, under the gpplicable subgantive law,

itis“essentid to the proper disposition of theclam.” Id. (citing Anderson, 477 U.S. at 248).
The moving party bears the initid burden of demondtrating an absence of a genuine issue of materia

fact and entitlement to judgment asamatter of law. Id. (citing Celotex Corp. v. Catrett, 477 U.S. 317, 322-23

(1986)). In attempting to meet that standard, a movant that does not bear the ultimate burden of persuason
at tria need not negate the other party’ sdam; rather, the movant need smply point out to the court alack of
evidencefor the other party on anessential dement of that party’sclam. Id. (cting Celotex, 477 U.S. at 325).

If the movant carriesthisinitid burden, the nonmovant that would bear the burden of persuasionat trid




may not smply rest uponits pleadings; the burden shiftsto the nonmovant to go beyond the pleadings and “ set
forth specific facts’ that would be admissible in evidence in the event of trid fromwhicharationd trier of fact
could find for the nonmovant. Id. (cting Fed. R. Civ. P. 56(g)). To accomplish this, sufficient evidence
pertinent to the materid issue “must be identified by reference to an affidavit, a deposition transcript, or a

gpecific exhibit incorporated therein.” Diaz v. Paul J. Kennedy Law Firm, 289 F.3d 671, 675 (10th Cir.

2002).

Findly, the court notes that summary judgment is not a “disfavored procedurd shortcut;” rather, it is
an important procedure “designed to secure the just, speedy and inexpensive determination of every action.”
Celotex, 477 U.S. a 327 (quoting Fed. R. Civ. P. 1).

[11. Discussion

A. ADA and Rehahilitation Act

Firg, plantiff Katica Sudac, in her capacity as adminigtrator of Tomidav Pevac's estate, clams that
defendant Unified Government violated Title 11 of the ADA and Section 504 of the Rehabilitation Act when
it falled to reasonably accommodate Tomidav Pevac, who suffered from severe depression, whenattempting
to take him into custody. In particular, plaintiff asserts that defendant Hoang and Officer Erwin should have
accommodated Tomidav by learning more about the reasons for his behavior and by utilizing their redios to
summon a person knowledgeable in dealing withmentaly ill people and a supervisor with accessto less lethd
munitions. Moreover, plantiff believesthat defendant Unified Government could have provided training to its
officersto ded with Tomidav's disghility.

Title |1 of the ADA provides that “no qudified individud with a disability shdl, by reason of such

disahility, be excluded from participation in or be denied the benefit of the services, programs, or activities of




apublic entity, or be subjected to discrimination by any such entity.” 42 U.S.C. 8§ 12132. Thedatute defines
a “public entity” as “any department, agency, specia purpose didtrict, or other ingrumentdity of a State or
States or locd government.” Id. 8 12132(1)(B). Smilarly, Section 504 of the Rehabilitation Act sates that
“[n]o otherwise qudified individua with a disability . . . shdl, solely by reason of her or his disability, be
excluded from the participation in, be denied the benefits of, or be subjected to discrimination under any
programor activity receiving Federal financid assistance. . . .” 29U.S.C. § 794(a).° “Becausethe ADA sets

forththe same remedies, procedure, and rightsas the RehahilitationAct, . . . dams brought under both statutes

may be analyzed together.” Thompsonv. WilliamsonCounty, 219 F.3d 555, 557 n.3 (6th Cir. 2000) (citation

omitted); see dso Hainze v. Richards, 207 F.3d 795, 799 (5th Cir. 2000) (“Jurisprudence interpreting each

section is gpplicable to both.”).

For plaintiff to prevail, she must establishthat Tomidav: (1) wasaqudified individud with adissbility;
(2) he was ether excluded from participation in or denied the benefits of some public entity’s services,
programs, or activities, or was otherwise discriminated againgt by the public entity; and (3) that suchexduson,

denid of benefits, or discriminationwas by reason of Tomidav' sdisability. Gohier v. Enright, 186 F.3d 1216,

1219 (10th Cir. 1999) (citations omitted). The court concludes that plaintiff’s clam fails as a matter of law.

Asadarting point, the court is guided by the Tenth Circuit' sdecison in Gohier v. Enright. InGohier,

the Tenth Circuit confronted the issue of “whether a person with a disability can state aclam under the ADA

5 Defendant Unified Government does not disputethat it isa“ public entity,” or that the alleged “ program
or activity” received Federd financid assstance.




based on police conduct inanarrest or investigation.” 1d. at 1220.° The court discussed two potentialy viable
theories recognized by other federd courts. the wrongful -arrest theory; and the reasonabl e-accommodation-
during-arrest theory. 1d. at 1221. Thewrongful-arrest scenario occurswhen alaw enforcement officer arrests
anindividud after incorrectly perceving the effects of an individud’ s disability asillegd conduct. 1d. at 1220-
21 (citation omitted). In contrast, the reasonable-accommodation-during-arrest theory is based on a proper
investigationor arrest of a person “with a disability for a crime unrdated to that disability.” 1d. The contention
isthat the law enforcement officer “failed to reasonably accommodate the person’ s disability in the course of
invedigetion or arrest, causang the person to suffer greater injury or indignity in that process than other
arrestees.”  1d. (citations omitted).

Under the facts of Gohier, the defendant, Officer Enright, responded to a dispatcher’s request to

investigate areport that a men, later identified as Lucero, had been damaging vehicles with aforeign object.
Id. at 1217. When Enright reached the vicinity of the aleged incidents, he saw Lucero walking down the
middle of the street. 1d. He pulled over hispatrol car and turned on his highbeams and emergency lights. 1d.
After he exited his car, Enright asked Lucero to talk to him, but Lucero continued to wak down the street.
Id. at 1218. When Enright ordered L ucero to stop, L ucero turned around, put hisright hand behind his back,
and began quickly walking toward Enright with a** crazed and wild-eyed’” expresson. 1d. Enright drew his
gunand twice ordered Lucero to show hishands. 1d. Lucero continued to advance, raised hisright hand, and
began swinging an object in hisright hand with a stabbing motion. Id. Enright retrested behind his car and

ordered Lucero to drop the object. 1d. Lucero advanced to the driver’s Side of the patrol car and began to

6 Gohier used the term “arrest” to include aredts, “invedigations potentidly involving an
ares,” and “violent confrontations not technicaly involving an arrest.” 1d. at 1220 n2.
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open thedoor. 1d. At that point, Enright moved to stop Lucero. Id. Inresponse, Lucero stepped or lunged
toward Enright and made a stabbing motion with the object. 1d. Enright shot Lucero two times, killing him.
Id.

One of theissuespresented to the Tenth Circuit was whether the plantiff, the representative of Lucero’'s
estate, could amend her complaint to add aclam under Title Il of the ADA. 1d. at 1217. Specificdly, the
plantiff dleged that the defendant city falled to protect Lucero in light of his disability, paranoid schizophrenia.
Id. The Tenth Circuit determined that the wrongful-arrest theory did not gpply because Enright did not
mispercaive any lavful conduct caused by L ucero’ sdisability as crimind activity and thenarrest Lucero for that
conduct. 1d. at 1221. Rather, the court observed that Lucero’s activity was unlavful and that Enright used
force not to effect an arrest, but in salf-defense. 1d. As to the reasonable-accommodation-during-arrest
theory, the court commented that the plaintiff mighnt have aleged that Title 1 of the ADA required the defendant
city “to better train its police officers to recognize reported disturbancesthat are likdy to involve persons with
mental disabilities, and to investigate and arrest such persons in a manner reasonably accommodating their
disability.” Id. But becausethe plaintiff “affirmatively disclamed rdiance’ on the reasonable-accommodation-
during-arrest theory, the court declined to express an opinion as to the theory’ s application to the facts of the
case. ld. Asareault, the Tenth Circuit expresdy dtated that it remained “an open question in this circuit
whether to adopt either or both[theories].” Id. at 1221. The TenthCircuit, however, did darify “that abroad
rule categoricdly excluding arrests from the scope of Titlell . . . isnot thelaw.” 1d.

The Fifth and Sixth Circuits have addressed the issue under amilar circumstancesto the present case,
and both courts have held that reasonable accommodations are not required when the suspect the police are

atempting to arrest creates an exigency by threatening officers or civilians. See Hainze v. Richards, 207 F.3d
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795 (5th Cir. 2000); Thompson v. Williamson County, 219 F.3d 555 (6th Cir. 2000).

In Hanizev. Richards, a woman called 911 requesting that the police transport her suicida nephew,

plantiff Kim Michad Hainze, to a hospitd for menta hedthtreatment. 297 F.3d at 797. Thewoman advised
the 911 digpatcher that Hainze was under the influence of acohol and anti-depressants, carrying a knife, and
threstening to commit suicide. Id. Three police officers with this information responded to the woman's
request and traveledto a convenience store where Hainze waslocated. 1d. Uponarriva, the officers observed
aman, bdieved to be Hainze, sanding beside atruck holding aknife. I1d. Oneof the officersexited hisvehicle
and drew hisgun, and ordered Hainze to step away from the truck. 1d. Hainze regponded with profanitiesand
garted walking towardsthe officer. 1d. The other two officersthen exited their vehicleswith their gunsdrawn.
Id. Thefirg officer twice ordered Hainze to stop, but Hainze ignored him. 1d. When Hainze was within four
to sx feet of the firgt officer, the officer fired two shotsinto Hainze schest. 1d. The officersimmediately caled
EMS and Hainze survived. Id.

Rdevat to this lawsuit, Hanze sought relief under Title 11 of the ADA and Section 504 of the
RehahilitationAct, dleging that the defendant county “failed to reasonably accommodatehisdisability by ‘faling
and refusing to adopt a policy protecting the well-being of [Hainze], as apersonwithamentd illnessinamenta
hedlth crigs stuation, thus resulting in discriminatory trestment from [the] sheriff’s deputies’” Id. at 801.
Hainze also maintained that the officer that shot him, incontravention of the officer’ smentd hedthtraining, used
excessve force to restrain him, as opposed to other less lethd means to defuse the Situation. 1d. at 800.

After thoroughly discussng Gohier, the court observed that the Tenth Circuit did not answer whether

a cause of action existed under the “reasonable accommodation theory” for the failure to train officers “to

investigate and handle stuationsinvolving mentaly ill individuds in a manner that reasonably accommodates
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their disability.” 1d. (dting Gohier, 186 F.3d at 1222). TheFifth Circuit answered in the negative, holding that

“Title Il does not gpply to an officer's on-the-street responses to reported disturbances or other amilar
incidents, whether or not those cdlls involve subjects withmenta disghilities, prior to the officer’ s securing the
scene and ensuring that thereis no threeat to human life” 1d. at 801. The court reasoned:
Law enforcement personnel conductingin-the-field investigations already facethe onerous task
of frequently having to instantaneoudy identify, assess, and react to potentidly life-threstening
gtuations. To require the officers to factor in whether their actions are going to comply with
the ADA, in the presence of exigent circumstances and prior to securing the safety of
themsalves, other officers, and nearby dvilians would pose an unnecessary risk to innocents.
1d. Insum, the Fifth Circuit concluded that requiring law enforcement officersto use less than reasonableforce
to defend themsalves and others, or to pause and consider dternative courses of action while making split-

second decisions, was not the purpose of Title I1's* reasonable accommodation” provisons. 1d. at 801-02.

Smilaly, in Thompson v. Williamson County, Robin Thompson cdled 911, requesting assistance

because his mentdly handicapped brother, Charles Thompson, was threatening their father with a machete.
219 F.3d at 556. When Officer Gooding and Sergeant Brady arrived at the scene, they were informed that
Charles had disappeared into the woods behind the resdence. 1d. The officers could not find Charles, and
told the Thompson family that they would return if needed. 1d. Later on, Robin caled 911 again, stating that
Charles had returned to the home withtwo machetes. 1d. Officer Gooding returned to the Thompson home,
carrying his shotgun withhimas he walked toward the house. 1d. Robin told Officer Gooding that Charleswas
behind the house. 1d. When Officer Gooding attempted to peer behind the house, Charles spotted him and
began coming toward him with both machetes. 1d. Despite Officer Gooding's order for Charlesto drop his
weapons, Charles raised one of the machetes asiif to throw the wegpon and Officer Gooding shot and killed
him. 1d.
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Charles Thompson' s parentsfiled suit, dleging that Charleswasa “ qudified individud witha dissbility”
who was denied emergency medicad servicesinviolaionof Title |1 of the ADA and the RehabilitationAct. |d.
at 557. The Sixth Circuit held that the claim falled, determining that the plaintiffs “falled to produce any
evidencethat [ Charles] was denied ether accessto a public service, or if hewas, that such denid was because
of hisdisghility.” 1d. (citationomitted). Thecourt observed that it was necessary for Officer Goodingto disarm
Charlesbefore he could be taken to amedica facility. 1d. To thisend, the court found that Officer Gooding's
falure to disarm Charles was the result of Charles's threstening behavior with a deadly weapon, not Officer
Gooding' s inadequate training with mentaly dissbled individuds. 1d.

The court finds Hainze and Thompson persuasive. Neither decison suggests that arrests should be

excluded categoricdly fromthe scope of Title 1 of the ADA and the Rehabilitation Act. Rather, both decisions
recognize that officers should not be expected to make reasonable accommodations when faced with exigent
circumstances, i.e., while attempting to arrest anindividua who poses animmediaethresat to officersor nearby
avilians Here, such exigent circumstances existed, and the court therefore rgects plaintiff’s reliance on a
reasonabl e-accommodation-during-arrest theory.” Tomidav's conduct with a knife was a serious threat to
defendant Hoang, Officer Erwin, and the residents of Tomidav's neighborhood. Adopting the rationale of

Hainze, the court holds that Title I1 of the ADA and Section 504 of the Rehabilitation Act did not apply while

the officers attempted to disarm Tomidav and otherwise securethe scene. Alternatively, under Thompson, the

court concludes that any aleged denid of benefits or services occurred because of Tomidav's threatening

! The wrongful-arrest theory has no gpplication to the facts of this case.
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behavior, not the officers actions®

B. Section 1983

1. Fourth Amendment Clam Againgt Defendant Hoang

Next, plaintiff Katica Sudac, in her capacity asadminigtrator of Tomidav Pevec's edtate, cdlams that
defendant Hoang® deprived Tomidav of his Fourth Amendment right to be free from an unreasonable seizure
by udng force that was objectively unreasonable in light of the facts and circumstances confronting him.
Specificdly, plantiff dleges in the pretrid order that defendant Hoang used excessive, lethd force againgt
Tomidav; ddiberately escaated the conflict withTomidavinstead of summoning qudified assistance; failed to
follow established written policies and training appropriateto the circumstances; and refused to recognize and
gopropriately respond to Tomidav as amentdly disabled person seeking to end hislife through the hands of
another. Defendant Hoang responds that he is entitled to qudified immunity because the force he used was
objectively reasonable and it would not have been clear to a reasonable officer in his postion that the force
used was unlawful. He also separately disputes each of plaintiff’s contentions from the pretrid order.

a Qudified Immunity Standard
Under certain circumstances, the affirmative defense of qudified immunity shidds public officds from

individud lighility in actions brought under 42 U.S.C. § 1983. Harlow v. Fitzgerdd, 457 U.S. 800 (1982).

8 Of note, it isuncontroverted that neither defendant Hoang nor Officer Erwin possessed knowledge that
Tomidav suffered from amentd disability.

o Pantiff sued defendant Hoang in both his officid and individud capacities. The court dismisses
plantiff’s § 1983 claim againg defendant Hoang in his officid capacity becausethat damis duplicative of his
§1983 damagang defendant Unified Government. See Watson v. Kansas City, Kan., 857 F.2d 690, 695
(20th Cir. 1988) (citations omitted) (“A suit againgt amunicipdity and a suit againg amunicipd officia acting
inhisor her officid cgpacity arethe same.”).
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Qudified immunity “protects dl but the plainly incompetent or those who knowingly violatethe law.” Hoalland

ex rel. Overdorff v. Harrington, 268 F.3d 1179, 1185 (10th Cir. 2001).

Once a defendant asserts a quaified immunity defense, the court employs atwo-part test. Under the
firg of the two-part qudified immunity test, the court must determine whether the facts dleged by a plantiff,
taken in the light most favorable to him or her, show that the conduct of a defendant violated a congtitutional
right. Hope v. Pelzer, 536 U.S. 730, 736 (2002) (citing Saucier v. Katz, 533 U.S. 194, 201 (2001)). If a
plantiff fallsto meet the threshold burden of demongtrating a congtitutiond violation, “there is no necessity for
further inquiries concerning qudified immunity.” Saucier, 533 U.S. a 201. If, on the other hand, a plaintiff’s
factud dlegations amount to a violation of aconditutiond right, “the next, sequentia step isto ask whether the
right was clearly established at the time of the defendant’ s unlawful conduct such that a reasonable personin
the defendant’ s position would have known that the aleged conduct violated the federd right.” 1d.

b. Excessive Force

A plantiff's 8§ 1983 dam that law enforcement officers “ used excessve force-deadly or not—in the

course of an arrest . . . or other ‘saizure’ of a free dtizen” is evaluated under the Fourth Amendment's

reasonableness standard. Graham v. Connor, 490 U.S. 386, 395 (1989). This requires a determination

“whether the officers actions are ‘ objectively reasonable’ in light of the facts and circumstances confronting
them, without regard to their underlying intent or motivation.” 1d. at 397. “The'reasonableness of aparticular
use of force mug be judged from the perspective of a reasonable officer on the scene, rather than with the
20/20 vison of hindsght.” 1d. at 396 (citing Terry v. Ohio, 392 U.S. 1, 20-22 (1968)).

“An officer’s use of deadly forcein sdf-defense is not congtitutionally unreasonable.” Romero v. Bd.

of County Comm'rs, 60 F.3d 702, 704 (10th Cir. 1995) (dting Tennesseev. Garner, 471 U.S. 1, 11 (1985)).
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Deadly forceisjudtifiable under the Fourth Amendment “if areasonable officer . . . would have had probable

causeto bdieve that therewas athreat of serious physicad harm to themsalves or to others” Sevier v. City of

Lawrence, 60 F.3d 695, 699 (10th Cir. 1995) (ating Graham, 490 U.S. at 396; Garner, 471 U.S. at 11).
“The reasonableness of the use of force depends not only onwhether the officerswereindanger at the precise
moment that they used force, but also on whether the officers own ‘reckless or deliberate conduct during the

seizure unreasonably created the need to use such force’” Jiron v. City of Lakewood, 392 F.3d 410, 414

(20th Cir. 2004) (ating Sevier, 60 F.3d at 699). Thus, acourt’sinquiry includes*not only the officers' actions
at the moment that the threat was presented, but dso may include their actions in the moments leading up to

the suspect’ sthreat of force.” Allenv. Muskogee, 119 F.3d 837, 840 (10th Cir. 1997) (citing Sevier, 60 F.3d

at 699); see dso Jron, 392 F.3d at 415 (citation omitted) (Stating that “* mere negligent actions precipitating

aconfrontation . . . arenot actionable under § 1983"); Romero, 60 F.3d at 705 n.5 (recognizing that officers

“conduct prior to the sugpect’ s threat of force may be relevant to the reasonableness inquiry if the conduct is
‘immediatdy connected’ to the suspect’ s threat of force’). In short, the law does not require police officers
to utilize “dterndive, lessintrusve means if their conduct is objectively reasonable.” Jiron, 392 F.3d at 414

(cdting Medinav. Cram, 252 F.3d 1124, 1133 (10th Cir. 2001)).

Defendant Hoang argues that a reasonable officer in his position had probable cause to bdieve that
Tomidav's actions congtituted an immediate threat of serious physical harm. He maintains that Tomidav
actively ressted arrest by waking away from the officers, lunging at them asthey pursued hmdownthe dley,
and refusng to comply with their repeated requests to drop the knife-al of which, he contends, provided an
inferencethat Tomidav thought about usng the weapon. Defendant Hoang clamsthat he shot Tomidav when

he lunged a him with aknife from five feet away, and that his use of force was objectively reasonable under
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the circumstances.

Inresponsetoplantiff’ sother contentions inthe pretria order, defendant Hoang statesthat plantiff has
not identified what established written polices and training gppropriate to the circumstances he faled to follow.
Next, as to plantiff’s argument that he refused to recognize and appropriately respond to Tomidav as a
mentdly disabled person, defendant Hoang points out that it is uncontroverted that he did not know that
Tomidavwas mentdly disabled. Finaly, defendant Hoang disputes that he escdated the conflict. Instead, he
states that he attempted to de-escalate the conflict by repeatedly asking Tomidav to put down his knife and
mantaining adistance of tento fifteenfeet fromTomidav while following hmdown the dley. Defendant Hoang
clamstha he closed the distance between himsalf and Tomidav out of a concern for safety when Tomidav
neared two people getting out of an automobile.

Onthe other hand, plantiff arguesthat thereisagenuine dispute about Tomidav’ sconduct onthe night
of September 20, 2001. Pantiff acknowledges defendant Hoang' sclaim that he shot Tomidav after Tomidav
raised the knife above his shoulder, stepped forward, and lunged at imfromadistanceof fivefeet. But plaintiff
arguesthat theincong stencies between the version of events provided by defendant Hoang, Officer Erwin, and
Mr. Covey raise serious questions about Tomidav’s actions a the scene. The court disagrees.

Accepting defendant Hoang' s perspective of events, the court would conclude that his use of deadly
force was objectively reasonable under the circumstances. The real issue in this case, however, is whether
defendant Hoang' s actions were objectively reasonable in light of Mr. Covey’ s satements about the events of
September 20, 2001, i.e, whether his affidavit is sufficient to raise a genuine issue of materid fact.

Defendant Hoang criticizesMr. Covey’ s statements, noting that his residence was a “ house and a half

east” from the shooting, he could only see “something” in Tomidav's right hand, and he stated that “both”

17




officers shot Tomidav. Defendant Hoang argues that those statements, coupled withthe fact that it was dark
outside, establish that Mr. Covey was not ina positionto testify about the officers perspective of events. This

argument findssupport inadecision by the Fourth Circuit, Andersonv. Russdll, 247 F.3d 125 (4th Cir. 2001).

In Anderson, acitizenat amdl reported to the defendant, Officer David Russdll, that the plaintiff, Major
Maurice Anderson, appeared to possessagununder hissweater. |d. at 128. After Officer Russell observed
Mr. Anderson for dmogt twenty minutes, he beieved that he saw a bulge dong Mr. Anderson’s waistline
consgent with agun. Id. When Mr. Anderson exited the mdl, Officer Russdll and another officer followed
Mr. Andersonwithther gunsdrawn. Id. Theofficersordered Mr. Anderson “to raise hishandsand get down
on his knees.” 1d. Mr. Anderson initidly complied by raisng his hands. 1d. At some point, without
explanaion to the officers, Mr. Anderson lowered his hands to turn off his wakman radio in his back |eft
pocket. Id. Officer Russdl believed that Mr. Anderson was reaching for his gun, so he shot Mr. Anderson
threetimes. 1d. A later search of Mr. Anderson established that he was unarmed. |1d.

With regard to Mr. Anderson’ sexcessve forcedam, ajury found that Officer Russdll used excessive
force, but that he was entitled to qudified immunity. 1d. In response to Officer Russall’ s subsequent motion
for judgment as a matter of law, the district court ruled that the excessve force claim was properly submitted
to the jury because conflicting evidence existed, but held that Officer Russell was entitled to qudified immunity
asamatter of law. |d. at 128-29. Onapped, the Fourth Circuit hdd that Officer Russdll’ suse of deadly force
did not violate the Fourth Amendment as a matter of law and that the claim was improperly submitted to the
jury. 1d. at 129.

Pertinent to this case, the Fourth Circuit refuted Mr. Anderson’ sdaimthat atriableissue of fact existed
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because of discrepancies invalving the speed Mr. Anderson was lowering his hands and the postion of his
hands when Officer Russdll shot im. 1d. at 130. A witness to the events testified that Mr. Anderson was
lowering his hands dowly and they “‘were ill around head level when he was shot.’” 1d. The court
determined that the discrepancies between the officers account and the independent witness's account
concerning the rate of movement and positioning of Mr. Anderson’s hands did not raise atriable issue of fact.
Id. at 131. Specificaly, the court reasoned:

To evduate excessve force, we view the factsfromthe perspective of the officers. Inarapidly

evolving scenario suchasthis one, awitness saccount of the event will rardly, if ever, coincide

perfectly withthe officers' perceptions because the witnessis typicaly viewing the event from

adifferent angle than that of the officer. For that reason, minor discrepanciesin testimony do

not create a materia issue of fact in an excessve force dam, particularly when, as here, the

witness views the event from aworse vantage point than that of the officers.

Id. at 130-31(internd citations and citations omitted); see also Gaddis v. Redford Township, 364 F.3d 763,

773 (6th Cir. 2004) (citing Anderson and stating that “minor conflicts of perception” are insufficient done to

create a genuine issue of materid fact as to an officer’s credibility). The Fourth Circuit noted that the
independent witness was twenty to thirty feet from the incident, while the officerswere only tenfeet avay; the
witnesswatched the incident frominsdethe mdl; and, at the time Mr. Anderson was shot, the witness s“view
of [Mr.] Anderson’shandswas obstructed by a partition in the door frame through which he was viewing the
incident.” 1d. at 130.

Following the rationae of Anderson, the court findsthat Mr. Covey’ safidavit isnot sufficient to create

agenuineissue of fact asto the objective reasonableness of defendant Hoang's conduct.’®  Whilein the dley

10 The court redlizes that Andersoninvolved a gun, while the weagpon in this caseisaknife. The court,

however, bdieves tha a knife s ability to be thrown or wielded by its holder places the weapon in a amilar

dangerous or deadly category for purposes of its andyss. As a result, the distinction does not make a
difference in the court’ s ultimate conclusion.
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between Sandusky and Tauromee, Tomidav lunged at defendant Hoang and Officer Erwin severa times with
aknife and refused to drop the weapon despite repeated orders from the officersto do so. This conduct put
defendant Hoang and Officer Erwin in apositionto judtify drawing their guns. Mr. Covey Statesthat Tomidav,
followed by two officers, walked backwards on Tauromee until he stopped and raised “something” in his right
hand to a point no higher than his waistline. Mr. Covey clamsthat at adistance of six to ten feet away, the
officers then shot Tomidav. From a reasonable officer’s perspective, Tomidav's conduct in stopping and
elevating the knife a a close range was an aggressive move, especidly inlight of hisactions inthe dley, which
provided probable cause to believe that Tomidav was athreat of serious physica harm.

The court acknowledges that Mr. Covey declared in his affidavit that he did not see Tomidav “lunge
or run a the officers** Nevertheless, “[t]he calculus of reasonableness must embody alowance for the fact
that police officersare oftenforced to make split-second judgments-in circumstancesthat are tense, uncertain,

and rapidly evolving—about the amount of force that is necessaryina particular Stuation.” Graham, 490 U.S.

1 InSevierv. City of L awrence, the plaintiffs sued two police officersfor excessive force after the officers
shaot the plaintiffs son inther home. 853 F. Supp. 1360, 1365 (D. Kan. 1994). According to the officers,
the son dlegedly turned and lunged at one of themwithabutcher knife. 1d. The plaintiffs, however, disputed
that their son lunged at the officer. Id. at 1365 n.5. Judge Crow, without identifying any specific facts,
concluded that “the plaintiffs submitted, abeit narrowly, sufficient facts to demondrate that genuine issues of
materid fact preclude summary judgment . ..." 1d. at 1368. On apped, the Tenth Circuit held that it lacked
jurisdictionto review adenia of quaifiedimmunityas aresult of afinding by the district court that genuine issues
of materid fact exiged. Sevier v. City of Lawrence, 60 F.3d 695, 700 (10th Cir. 1995). After reviewing the
record, the Tenth Circuit did note that Judge Crow probably based his decison on forensic expert testimony
that was not conggtent with the officers’ account of the events, as well as evidence that the officers acted
recklesdy in confronting the plaintiffs soninthe way that they did. 1d. at 700-01 & n.10-11. The court finds
the factsand circumstancesthe officers confronted in Sevier to be ditinguishable from the officersinthis case.
Additiondlly, the court observes that the plaintiffsin Sevier witnessed the shooting from the halway of their
home, provided forensic evidence to controvert the officers account, and offered evidence that the officers
acted recklessly beforethe shoating. Mr. Covey’ saffidavit does not warrant the same conclusion reached by
Judge Crow.
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at 396-97. Moreover, as defendant Hoang correctly asserts, Mr. Covey viewed the events from ahouse and
ahdf away at night. He did not possess the same perspective as an officer pursuing an individuad armed with
aknifefromadistance of sx to ten feet avay. Under the totality of the circumstances, defendant Hoang' suse
of force was objectively reasonable and his assartion of quaified immunity stands. Thus, it isnot necessary to
proceed to the second step of the qudified immunity andysis.
2. Remaining 8 1983 Clams

Plantiff dso seeksto impose § 1983 lidhility againg defendant Police Chief RonMiller and defendant
Unified Government for the aleged falure to train and supervise thar officers in deding with mentdly ill or
disabled persons. The court’s conclusion that defendant Hoang did not use excessive forcein violaion of the
Fourth Amendment prevents a 8 1983 clam againg these two remaining defendants. See Jiron, 392 F.3d at
419 & n.8 (dismissng 8§ 1983 clams againgt chief of police, police department, and city after concluding that
the acting officer’ s conduct was objectively reasonable).

C. Wrongful Degth

Findly, plaintiff KaticaSudac, onbehdf of hersdf and her minor daughter, Marina Sudac, clams that
defendant Hoang' s negligent, wanton, and willful acts resulted in the wrongful deeth of Tomidav Pevac under
Kansaslaw. In particular, plaintiff asserts that defendant Hoang breached his duty to use reasonable forcein
effecting Tomidav' sarrest. Moreover, plantff contends that defendant Unified Government isligble for the
negligent acts of defendant Hoang which occurred in the scope of his employment.

K.SA. § 21-3215 authorizes law enforcement officers to use deadly force. The statute provides, in
relevant part:

A law enforcement officer . . . need not retreat or desist from efforts to make alawful arrest
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because of resistance or threatened resistance to the arrest. Such officer isjudtified intheuse
of any force whichsuch officer reasonably believesto be necessary to defend the officer’ s self
or another frombodily harmwhile meking the arrest. However, such officer isjudtifiedinusng
forcelikdy to cause death or great bodily harm only whensuch officer reasonably believesthat
suchforceisnecessary to prevent death or great bodily harmto such officer or another person

K.S.A. §21-3215(1). “[T]heburden [is] on the plaintiff to establish the use of excessveforce by an arresting

officer.” Dauffenbach v. City of Wichita, 233 Kan. 1028, 667 P.2d 380, 386 (1983). For the samereasons

dated in the resolution of plaintiff’s§ 1983 excessve force dam, the court concludes that defendant Hoang's
use of deadly forcewas judtified under the circumstances, thereby precluding plaintiff’s wrongful deeth claim.

ITISTHEREFOREBY THE COURT ORDERED that defendants motionfor summaryjudgment
(Doc. 47) is granted.

IT 1SSO ORDERED this 7" day of July, 2005.

g John W. Lungstrum
John W. Lungsirum
United States Didtrict Judge
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