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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

STANLEY L.SMITH,
Plaintiff,
Civil Action
V.
No: 03-2516-KHV-DJW
TURNER UNIFIED SCHOOL DISTRICT 202,
Defendant.

MEMORANDUM AND ORDER

Pending beforethe Court isPlaintiffs Mation for Leave to FHle an Amended Complaint (doc. 32).
Plaintiff moves pursuant to Federal Rules of Civil Procedure 15(a) and 39(b) to amend his Complaint to
include a jury demand. Defendant opposes Plaintiff’s motion on the basis of waiver, arguing that Plaintiff
waived hisright to ajury trid by not timely making a demand for jury trid. For the reasons stated below,
the Court will grant Plaintiff’s mation to amend.

l. FACTUAL BACKGROUND

Haintiff, acting as apro s litigant, filed his Complaint againgt Turner Unified School Digtrict 202
onOctober 13, 2003. Hedlegesdamsaf agediscriminaion under the Age Discrimination in Employment
Act, 29 U.S.C. 88 621, et seq., under which jury trids are available! Plaintiff did not include a demand

for ajury trid in his pro se Complaint.

The Age Discrimination in Employment Act “provides for enforcement in accordance with the
‘powers, remedies, and procedures of the Fair Labor Standards Act . . ., which indudes the wdl-
edablished right to ajury trid.” Bowdry v. United Airlines, Inc., 58 F.3d 1483, 1490 (10th Cir. 1995)
(citations omitted).



Faintiff subsequently retained lega counsd to represent himinthis action, and hisattorneys entered
their gppearance on January 12, 2005. Nine days after they entered their appearance, on January 21,
2005, Haintiff’ scounsd filed this motion requesting leave to amend the Complaint to demand ajury trid.
. APPLICABLE LAW AND ANALYSIS

Pursuant to Federal Rule of Civil Procedure 38(b), a party must seek a jury trid by filing and
serving “upon the other parties a demand therefor in writing at any time after the commencement of the
action and not later than 10 days after the service of the last pleading directed to such issue.”? Failureto
sarve and file a demand for jury tria condtitutes awaiver of theright to ajury trid.® A
party may, however, seek relief from such awaiver under Rule 39(b). The party must fileamotion under
Rule 39(b), and the Court may order ajury trid as a matter of discretion..

The Tenth Circuit has held that the court’ s discretion under Rule 39(b) is very broad,* and only
inthe absenceof “strong and compelling reasons to the contrary,” should adistrict court deny aRule 39(b)

request for ajury trid.> At the same time, however, the Tenth Circuit has ruled that adistrict court does

2Fed. R. Civ. P. 38(b).
SFed. R. Civ. P. 38(d).

4 F.D.I.C. v. Palermo, 815 F.2d 1329, 1333 (10th Cir. 1987); AMF Tuboscope, Inc. v.
Cunningham, 352 F.2d 150, 155 (10th Cir. 1965).

Green Const. Co. v. Kan. Power & Light Co., 1 F.3d 1005, 1011 (10th. Cir. 1993) (quoting
AMF Toboscope, 352 F.2d at 155).



not abuse its discretion by denying a Rule 39(b) motion when the “failure to make atimdy jury demand
results from nothing more than the mere inadvertence of the moving party.”

Plantiff acknowledgesthat he did not timdly file arequest for trid by jury. Hearguesthat heshould
be alowed to amend his complaint to add a jury demand because when he filed his complaint hewaspro
se, and he relied on information provided by a Clerk’ s Office employee that he did not have to fill out the
form to request a jury tria at thetime hefiled his complaint.” Plaintiff argues tha dlowing him leave to
amend to add ajury demand would not prejudice Defendant because the proceedings are dill inarddivey
early sage—the Pretrial Conferenceis scheduled for May 31, 2005, and trid isset for October 18, 2005.
Hea so arguesthat the ingtant motion was filed shortly after he retained counsd. Defendant countersthat
the motionshould be denied in the interests of judicia economy, because ajury tria would result inamore
expensve and time- consuming trid.

The Court does not find that dlowing Plaintiff leave to amend to add a jury demand at this stage
in the litigation would prejudice Defendant. The mere fact that trying the case to the jury might result in
greater expense or a longer trid is not “a clear and compelling reason” for denying the jury request.
Moreover, Plantiff has attempted to provide some judtification for his failure to include the demand in his
initid, pro se Complaint. Findly, Plaintiff’s newly retained attorneys acted swiftly to remedy the Situation,

by filing the instant motion only nine days after entering their appearance. In light of these circumstances,

®Dill v. City of Edmond, Okla., 155 F.3d 1193, 1208 (10th Cir. 1998) (quoting Nissan Motor
Corp. in U.SA. v. Burciaga, 982 F.2d 408, 409 (10th Cir. 1992)).

"P.’s Dedl., attached as Ex. 1 to Pl.’s Mot. for Leave to File an Am. Compl. (doc. 32).
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the Court will exerciseitsdiscretion and dlow Plaintiff leave to amend his Complaint to include a demand
forjurytrid. Plantiff shdl file his Amended Complaint withinfive (5) daysof thedate of filing of thisOrder.

IT IS THEREFORE ORDERED that Plaintiff’s Mationfor Leave to Hle an Amended Complaint
(doc. 32) isgranted. Within five (5) days of the date of filing of this Order Plantiff shdl file and serve the
Amended Complaint.

IT 1S SO ORDERED.

Dated in Kansas City, Kansas on this 7th day of April 2005.

g David J. Waxse

David J. Waxse
United States Magistrate Judge

cc: All counsdl and pro se parties



