INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

DONNA WIDMER,

Rantiff,
V. Case No. 03-cv-2490-DIW
RANDALL HALLIER, et d.,

Defendants.

MEMORANDUM AND ORDER

Thisisa securities case in which Pantiff dleges she suffered damages as the result of Defendants
professona advice in relation to transactions regarding mutua funds and variable annuities for Plaintiff’'s
investment portfolio. The matter currently is before the Court is Defendants Mation for Partid Summary
Judgment (doc. 47). More specifically, Defendants move for judgment asameatter of law on Counts VI and
VI of the Complaint, whichdlege Defendants violated the Kansas Securities Act and the Kansas Consumer
Protection Act in ther dedings with Plantiff. For the reasons stated below, Defendants Motion will be
granted in part and denied in part.

Summary Judgment Standard

Summary judgment is gppropriate if the moving party demondratesthat thereis*no genuine issue as
to any materid fact” and that it is “entitled to ajudgment as a matter of law.”*  In applying this sandard, the
court views the evidence and dl reasonabl e inferencestherefromin the light most favorable to the nonmoving

paty.? A factis“maeid” if, under the gpplicable substantive law, it is “essentid to the proper disposition

IFed. R. Civ. P. 56(C).

2Spaulding v. United Transp. Union, 279 F.3d 901, 904 (10th Cir.2002).



of thedam.”® Anissue of fact is“genuing’ if “thereis sufficient evidence on each side so that arationdl trier
of fact could resolve the issue either way.”* The moving party bears the initid burden of demonstrating an
absence of a genuineissue of materid fact and entitlement to judgment as a matter of law.®  In attempting to
meet that standard, a movant that does not bear the ultimate burden of persuasion at trid need not negatethe
other party’ sdam; rather, the movant need Smply point out to the court alack of evidence for the other party
on an essentid dement of that party’sdaim.®

Once the movant has met this initid burden, the burden shifts to the nonmoving party to “set forth
specific facts showing that thereisa genuine issue for trid.””  The nonmoving party may not Ssmply rest upon
its pleadings to satisfy its burden.® Rather, the nonmoving party must “set forth specific facts that would be
admissible in evidence in the event of trid from which a rationd trier of fact could find for the nonmovant.”
To accomplish this, the facts “mug be identified by reference to an affidavit, a deposition transcript, or a

specific exhibit incorporated therein.”*°

SWright ex rel. Trust Co. v. Abbott Labs., Inc., 259 F.3d 1226, 1231-32 (10th Cir. 2001) (citing
Adler v. Wal-Mart Sores, Inc., 144 F.3d 664, 670 (10th Cir. 1998)).

‘Adler, 144 F.3d a 670 (citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)).
*Saulding, 279 F.3d at 904 (citing Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986)).

®Adams v. Am. Guar. & Liab. Ins. Co., 233 F.3d 1242, 1246 (10th Cir. 2000) (citing Adler, 144
F.3d at 671).

" Spaulding, 279 F.3d at 904 (citing Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475U.S.
574, 587 (1986)); see also Anderson, 477 U.S. at 256; Celotex, 477 U.S. at 324.

8Anderson, 477 U.S. at 256; Eck v. Parke, Davis & Co., 256 F.3d 1013, 1017 (10th Cir. 2001).
*Mitchell v. City of Moore, 218 F.3d 1190, 1197-98 (10th Cir. 2000) (quotation omitted).

vAadams, 233 F.3d at 1246.



Findly, the court notesthat summary judgment is not a“disfavored procedurad shortcut;” rather, it is
an important procedure “designed 'to secure the just, speedy and inexpensive determination of every
action. "

Analysis
InCountsV1 and V11 of her Complaint, Rlantiff alleges Defendants violated the K ansas SecuritiesAct
and the Kansas Consumer Protection Act in rendering professional advice related to transactions invalving
mutud funds and variable annuities for Plaintiff’ s investment portfolio. Defendants argue they are entitled to
judgment as a matter of law on groundsthat neither the purchase of mutud funds nor the purchase of variabole
annuities comes within the purview of the Kansas Securities Act or the Kansas Consumer Protection Act.
Asa prdiminary maiter, the Court findsit helpful to provide a brief outline of its analyssin resolving
the pending motion for partid summary judgment:
l. The Kansas Securities Act and its gpplicability to
A. Transactionsinvolving mutud funds, and
B. Transactions involving variable annuities.

. The Kansas Consumer Protection Act and its gpplicability to
A. Transactions involving mutud funds, and

B. Transactions involving variable annuities.

HUCelotex, 477 U.S. at 327 (quoting Fed. R. Civ. P. 1).
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l. Kansas Securities Act

A. Isthe Kansas Securities Act Applicable to Transactions I nvolving Mutual Funds?

In ther Reply brief, Defendants concede that — contrary to their origind argument — purchases of
mutua funds do come within the purview of the Kansas Securities Act, and thus they are not entitled to
summary judgment on Count VI of Plaintiff’s Complaint with regard to any mutua fund transactions.'?
Accordingly, Defendants Motionfor Summary Judgment under the Kansas Securities Act will be denied with
respect to any transaction involving mutud funds.

B. Is the Kansas Securities Act Applicable to Transactions Involving Variable
Annuities?

Defendants maintain they are entitled to judgment as a matter of law on Count VI of Pantiff’s
Complaint with regard to the purchase of variable annuities. Count V1 of Plaintiff’s Complaint dleges ligbility
under K.SA. 17-1268(a) of the Kansas Securities Act, which prohibits materid and mideading
misrepresentations or omissons by one who has offered or sold a security. Defendantsarguethisclaim should
be dismissed with respect to any transactions involving variable annuities because the Kansas Securities Act
is not applicable to transactions involving variable annuities. 1n support of thisargument, Defendants maintain
that K.S.A. 17-1252, which contains definitions for the Kansas Security Act, specificaly excludes “annuity
contracts’ from the definition of a security:

“ Security” meansany note; stock; treasury stock; bond; debenture; evidence of indebtedness;

certificateof interest or participationinany profit-sharing agreement; col lateral -trust certificate;

preorganization certificate or subscription; transferable share; investment contract . . ..
“Security” does not include any insurance or endowment policy or annuity contract

2Defendants Reply Brief in Support of Summary Judgment a p.4 (doc. 49).
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under which an insurance company promises to pay money either in a lump sum or
periodically for life or some other specified period.*®

Plaintiff concedesthat K.S.A. 17-1252 specifically excludes *annuity contracts’ from the definition
of asecurity. Plaintiff goeson to contend, however, that the referenced exclusion applies only tofixed annuity
contracts and are not applicable to the variable annuity contracts at issuein this case. 1n sole support of her
contention, Flantiff notesthat the Kansas Securities Act —which isthe law the Court must apply in resolving
theissue before it —wasrepeaed in its entirety on July 1, 2005 as aresult of the passage of House Bill 2347,
now known as the “Kansas Uniform Securities Act.”** Plantiff notesthat the K ansas Uniform Securities Act
adds the following boldfaced |anguage to designate what is excluded from the definition of a security:

The term security does not include an insurance or endowment policy or annuity contract

under whichaninsurance company promisestopaya fixed or variable sum of money either

in alump sum or periodicdly for life or other specified period.’®
Haintiff argues addition of the words “fixed or variable’ inreferenceto “annuity” inthe new statute means the

Kansas|legidatureintended to change the law to now include “varigble annuities” inthe exdusion. The Court

is not persuaded by Plaintiff’s argument.

BK.S.A. 17-1252(j) (emphasis added).

1SeeHouseBill 2347, Ch. 154, Sec. 52(a) (tentatively codified at K.S.A. 17-12a703) (Effective July
1, 2005, “[t]he Kansas securities act, K.S.A. 17-1252 through 17- 1275, is hereby repealed subject to the
falowing limitetions  (8) Applicability of predecessor act to pending proceedings and exigting rights. The
predecessor act exclusvey governsdl actions or proceedings that are pending on the effective date of this
act or may be indtituted on the bas's of conduct occurring before the effective date of this act, but advil action
may not be maintained to enforce any liability under the predecessor act unlessingituted withinany period of
limitationthat applied whenthe cause of action accrued or within five years after the effective date of this act,
whichever isearlier.”)

BCompare K.S.A. 17-1252(j) to House Bill 2347, Ch. 154, Sec. (2)(28)(B) (tentatively codified
at K.SA. 17-12a102).



It is well-settled that when the language of the statute is clear and does not contradict a clearly
expressed legiddtive intent, the court’s inquiry is complete and the language controls®* The strong
presumption that the plain language of the statute expresses legidative intent can only be rebutted “when a
contrary legidative intent is clearly expressed.”'” Thus, in order to prevail onthisissue, Plaintiff must provide
clear evidence that prior to passage of the Kansas Uniform Securities Act, the Kansas legidature intended
variable annuities to be covered by the Kansas Securities Act.

The datute at issue here unambiguoudy statesthat the term*‘ security’ does not include any insurance
or endowment policy or annuity contract under which an insurance company promises to pay money either
in a lump sum or periodicaly for life or some other specified period.”*® Plaintiff has failed to point to any
legidative intent that would be defeated by giving literal meaning to the language used in the statute.X® Without
clear, contrary evidence of legidative intent, the Court must give effect to the plain meaning of the Satute.

Moreover, the definition of “security” proposed by Plantiff conflictswith the Kansas law that grants

the Kansas insurance commissoner excdlusve jurisdiction to regulate the issuance and sde of vaiadle

¥Tompkinsv. Bisg, 259 Kan. 39, 910 P.2d 185,190 (1996). See, also, Harrisonv. PPG Indus.,
Inc., 446 U.S. 578, 592 (1980) (“[I]t would be a strange canon of statutory construction that would require
Congress to state in committee reports or esawherein its ddiberations that which is obvious on the face of
adatute.”).

YArdestani v. INS, 502 U.S. 129, 135-36 (1991) (interna quotations and citations omitted).
18K .S.A. 17-1252(j) (emphasis added).

1¥9See Consumer Prod. Safety Comm'nv. GTE Sylvania, Inc., 447 U.S.102, 108 (1980) (“ Absent
a clearly expressed legidative intention to the contrary, [statutory] language must ordinarily be regarded as
conclusve.”).

2|d.



contracts.?! Plaintiff’ sconstruction also ignoresthe fact that the issuance and sale of variable contracts already
is comprehensvely regulated by the Securities and Exchange Commission, the Nationd Association of
Securities Dedlers, the Kansas state insurance departments, and in the case of group life and annuities, the
Department of Labor.

For dl of the reasons set forthabove, the Court findsthat K.S.A. 17-1252, whichcontains definitions
for the Kansas Security Act, specificdly excludes* annuity contracts’ from the definition of a security. The
Court thusfinds that purchases of variable annuities do not come within the purview of the Kansas Securities
Act. Accordingly, Defendants Motion for Partid Summary Judgment under the Kansas Securities Act will
be granted with respect to any transactions involving varigble annuities.

. Kansas Consumer Protection Act

Count V11 of Plaintiff’s Complaint aleges liability under K.SA. 50-626(a) of the Kansas Consumer
Protection Act, which prohibits a supplier from engaging “in any deceptive act or practice in connectionwith
a consumer transaction.”?? Defendants argue that this daim should be dismissed because the Kansas
Consumer Protection Act is not gpplicable to transactions involving mutud funds or to transactions involving

variable annuities.

21K .S.A. 40-436(]) (amended by Section2 of KansasLawsCh. 42 (H.B. 2325)) (“The commissioner
shdl have the sole and exclusve jurisdictionand authority to regulate the issuance and sde of such contracts
and to promulgate such reasonable rules and regulations as may be necessary to carry out the purposes and
provisons of this act, and such contracts, the companies which issue them, and the agents or other persons
who =l them, shdl not be subject to the provisions of article 12 of chapter 17 of the Kansas Statutes
Annotated, and amendments thereto, nor to the jurisdiction of the securities commissioner of this state).

2K SA. 50-626(a).



A. I sthe Kansas Consumer Protection Act Applicableto Transactions Involving M utual
Funds?

K.S.A. 50-624, which contains the definitions for the Kansas Consumer Protection Act, defines a
“consumer transaction” asfollows:

“Consumer transaction” means a sale, lease, assgnment or other dispostion for value of

property or services within this state (except insurance contracts regulated under state

law) to a consumer; or a solicitation by a supplier withrespect to any of these dispositions?®

Defendants contend that, dthough the language in the statute excludes only “insurance contracts
regulated under state law” and not securities — such as the mutua funds at issue here — from the definition of
“consumer transaction,” the legidative history regarding K.S.A. 50-624 impliesthat security transactions such
asmutua fund trading are il intended to be excluded. In support of this contention, Defendants reference
the Comment to the 1973 version of K.S.A. 50-624(c), which States that

[t]he only consumer transactions not covered by thisact areinsurancecontractsand securities.

The legidature felt that securities fraud is adequately dedlt with in the Kansas Blue Sky Law

(K.S.AA. 17-1252 to 17-1275), and that insurance fraud is adequately covered by K.S.A.

40-2402 to 40-2411; dua regulation in these two areas was fdt to be undesirable.?*

The Court isnot persuaded by Defendants argument. The strong presumption that the plain language
of the statute expresses legidative intent can only be rebutted “when a contrary legidative intent is clearly

expressed.”? Given K ansas Session Lawsdclearly reflect that the statutory definition of “consumer transaction”

was amended in 1983 to remove the “securities’ exdusion, the plain language of the statute today clearly

ZK.S.A. 50-624(c) (emphasis added).
2K .S.A. 50-624(c) (Kansas Comment 1973).
ZArdestani v. INS, 502 U.S. 129, 135-36 (1991) (internal quotations and citations omitted).
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expresses the legidature sintent to make the amendment.?® That the Comment to this statute has not been
amended since the gatute' s inception in 1973 is not indicative of a contrary legidative intent.

Findly, Defendants argue that because the mutual fund transactions are governed by the Kansas
Securities Act, those transactions cannot be the basis of lighility under the Kansas Consumer Protection Act.
In support of this argument, Defendants cite to the following rule of statutory construction:

Itisacardina rule of law that statutes completeinthemsealves, rdating to a specific thing, take

precedence over genera statutes or over other statutes which dedl only incidentaly with the

same question, or which might be congtrued to relateto it. Where there is a conflict between

adtatute dedling generdly withasubject, and another dedling specificaly witha certain phase

of it, the spexific legidation controlsin a proper case.?’

The Court finds Defendants' interpretation of this rule of law to be overly broad. As the quotation
submitted by Defendants explicitly states, such arule is applied in those cases “where there is a conflict
between a gatute dedling generdly with the subject, and another deding specificaly with a certain phase of
it.” Defendants have submitted no evidence of such a conflict.

Based onthis discusson, the Court findsthat the Consumer ProtectionAct is gpplicable to transactions
invalving securities— such as the mutud funds transactions at issue here; accordingly, Defendants Motionfor

Summary Judgment under the Kansas Consumer Protection Act will be denied withrespect to any transaction

involving mutua funds

2K ansas Session Laws 1983, ch. 179, § 1.

2'Chelsea Plaza Homes, Inc. v. Moore, 226 Kan. 430, 601 P.2d 1100, 1132 (1979) (citation
omitted).



B. Is the Consumer Protection Act Applicable to Transactions Involving Variable
Annuities?

Defendants argue the Kansas Consumer Protection Act specificdly excludes insurance contracts
regulated under state law from the scope of its protection:

“Consumer transaction” means a sale, lease, assgnment or other dispostion for value of

property or services within this state (except insurance contracts regulated under state

law) to a consumer; or a solicitation by a supplier withrespect to any of these dispositions.?8

Inresponse tothisargument, Plantiff concedes that “variable annuity contracts are insurance contracts
regulated under Kansas law, and by the plain meaning of the Kansas Consumer Protection Act, are outside
the scope of the act.”?® Given Plaintiff's stated position, there isno legd or factud dispute on this issue and
Defendants Motion for Summary Judgment under the Kansas Consumer Protection Act will be granted with
respect to any transaction involving variable annuities.

Based on this discussion, the Court hereby Orders that

@ Defendants Motionfor Partial Summary Judgment (doc. 47) under the Kansas SecuritiesAct
is denied with respect to any transaction involving mutua funds.

2 Defendants Motionfor Partial Summary Judgment (doc. 47) under the Kansas SecuritiesAct
is granted with respect to any transaction involving variable annuities.

3 Defendants Motion for Partid Summary Judgment (doc. 47) under the Kansas Consumer
Protection Act is denied with respect to any transaction involving mutua funds.

4 Defendants Motion for Partid Summary Judgment (doc. 47) under the Kansas Consumer
Protection Act is granted with respect to any transaction involving variable annuities.

IT 1SSO ORDERED.

K .S.A. 50-624(c) (emphasis added).
PP aintiff’s Brief in Opposition to Summary Judgment at p. 6 (doc. 48).
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Dated in Kansas City, Kansas on this 29" day of July, 2005.

9 David J. Waxse

David J. Waxse
United States Magistrate Judge

cC: All counsdl and pro se parties
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