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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

ALLIANZ INSURANCE COMPANY,
as subrogee of Pechiney Plagtic
Packaging, Inc.,
CIVIL ACTION
Plaintff,
No: 03-2470-CM-DJW
V.

SURFACE SPECIALITIES, INC,, f/k/a
UCB FILMSINC,,

Defendant.

MEMORANDUM AND ORDER

This matter comes before the Court on Defendant’s Motion to Compel Discovery (doc. 38).
Defendant requests that the Court (1) find Plaintiff’s “Genera Objections’ and boilerplate objections to
its First Set of Interrogatories and First Request for Production of Documents improper and deemed
waived; (2) compel Plaintiff to provide responsive answersto Interrogatory Nos. 1-5, 9-19, and 21-25;
(3) compd Raintiff to identify gpecific documentsas requested inInterrogatory Nos. 9-12, 14-19, 22, 24-
25 and Requests for Production of Documents Nos. 1-44, 46-54 and 56; and (4) award Defendant its
costs associated with the motion.  For the reasons set forth below, Defendant’s Motion to Compel
Discovery isgranted in part and denied in part.

l. Relevant Background
In this subrogation action, Flantiff Allianz Insurance Company (“Allianz”) seeks to recover sums

it was obligated to pay for insurance dams made by its insured, Pechiney Plastic Packaging, Inc.



(“Pechiney”) for damagesrel ated to andlegedly defective cdlophane product manufactured by Defendant.

Reevant to this motion, Defendant served Fantiff with its First Set of Interrogatories and First
Request for Production of Documents on April 30, 2004. Plaintiff served its Responses to Defendant’s
First Set of Interrogatories and First Request for Production of Documents on June 1, 2004. After
attempting to confer with Plaintiff to resolve the issue without court action, as required by Fed. R. Civ. P.
37(a)(2)(A) and D. Kan. Rule 37.2, Defendant filed the indant Motionto Compel Discovery on July 16,
2004.
. Timeliness of Motion to Compel

The Court firg addresses Flantiff’s contention that Defendant’s Motion to Compel Discovery
should be denied for falureto file its motion within the thirty-day deadline for filing motions to compel.
Digtrict of Kansas locd Rule 37.1(b) requires that “[a]ny motionto compel discovery in compliance with
D. Kan. Rules 7.1 and 37.2 shdl be filed and served within 30 days of the default or service of the
response, answer or objection, whichisthe subject of the motion, unless the time for filing of such motion
isextended for good cause shown. Otherwise the objectionto the default, response, answer, or objection
shdl bewaved.” Faintiff arguesthat Defendant’s motion should be denied because it was filed after the
thirty-day deadline for filingamotionto compd. Initsreply insupport of itsMoation, Defendant daims that
the conduct and statements of Pantiff’s counsal during the relevant thirty-day time period, defense
counsdl’ sgood fathrdiance upon same, and the exhaudtive efforts made by defense counsdl to resolve the
dispute between the parties al establish good cause for its sixteen-day delay infilingitsmotionto compdl.

Although Defendant’ sM otionto Compel isfiled outsde the D. Kan 37.1(b) thirty-day time period

for filing mations to compe, the Court will excuse Defendant’s untimdy filing of its Motion to Compel



Discovery. In the Certificate of Compliance attached as Exhibit A to Defendant’s Motion, Defendant
detallsthe parties effortsto resolve the discovery dipute prior to filing this motion to compel. The Court
notesthat mutud effortsto resolve the discovery dispute continued after the expirationof the thirty-day time
period for filing amaotion to compel. Defendant has thus shown sufficient judtification for the Sixteen-day
delay infilingitsMotionto Compel Discovery. The Court will therefore excuse Defendant’ suntimdly filing
of its Motion to Compe Discovery.
[Il.  Requestsfor Production at Issue

A. General Objections

Inits Response to Defendant’ s First Request for Production of Documents, Rlaintiff set forth eight
“Generd Objections’ todl the document requests. Plaintiff then asserted specific objectionsinitsindividud
response to each request.

Defendant arguesthat the “ Genera Objections’ asserted by Rantiff initsResponseto Defendant’s
First Request for Production lack the requisite specificity for discovery objections, and should therefore
be deemed waived. Faintiff, in its brief in oppostion to the motion to compel, does not address
Defendant’ s argument regarding its “ Generd Objections’ to the requests. The Court therefore finds that
Fantiff has abandoned its “Genera Objections’ to Defendant’s First Request for Production of

Documents.!

This Court has held on numerous occasions that objections assarted in a party'sinitia response
to discovery requests but not reasserted in response to a motion to compel are waived and deemed
abandoned. See, e.g., DIRECTV, Inc. v. Puccindli, 224 F.R.D. 677, 681 n.8(D. Kan. 2004) (objections
not reasserted in the objecting parties response to the motion to compel are deemed abandoned);
Dolquist v. Heartland Presbytery, 221 F.R.D. 564,568n. 16 (D. Kan. 2004) ("objections initidly raised
but not relied upon in response to amotion to compd are deemed abandoned”); Cotracom Commodity

3



B. Individual Overly Broad Objections

Defendant also argues that Plaintiff’ sindividudly-asserted “overly broad” boilerplate objections
do not satisfy the specificity requirement for objections and should be deemed waived. Plantiff contends
that itsoverly broad objections arevaid becausetherequestsfor productionare overly broad onther face.

Unless the request is overly broad on its face, Fantiff, as the party ressting discovery, hasthe
burden to support its objection.? The familiar litany of genera objections, including overly broad,
burdensome, or oppressive, will not aone congtitute a successful objection to an interrogatory, nor will a
generd objection fulfill the objecting party’s burden to explain its objections.® The objecting party must
show specificdly how, despite the broad and libera constructionafforded thefederal discovery rules, each
questionisoverly broad, burdensome, or oppressive by submitting affidavitsor offering evidencereveding
the nature of the burden.*

Pantiff asserted an overly broad objection to dl but four of Defendant’s fifty-gx requests for
productionof documents. The Court has reviewed dl the requests for production where Plaintiff asserted
an overly broad objection and finds, based upon the limited amount of information provided, that only

Request No. 2 appears overly broad on itsface. Request No. 2 seeks*“dl documentswhichyou believe

Trading Co. v. Seaboard Corp., 189 F.R.D. 655, 662 (D. Kan. 1999) (The court "generdly deems
objectionsinitialy raised but not relied upon in response to the motion [to compel] as abandoned”).

2McCoo v. Denny’s, Inc., 192 F.R.D. 675, 686 (D. Kan. 2000) (citations omitted).

3Employers Commercial Union Ins. Co. of America v. Browning-Ferris Indus. of Kansas
City, Inc., No. CIV. A. 91-2161-JWL, 1993 WL 210012, a *2 (D. Kan. Apr. 5, 1993) (citations

omitted).
Id.



support thedlegations containedinyour Complaint.” Plaintiff’ soverly broad objection to Defendant’ sFirst
Request for Production No. 2 is sustained.

Asthe remainder of the requests do not gppear overly broad on their face, Plaintiff is required to
show specificaly how each request isoverly broad. Here, Flaintiff has made no such showing. The Court
will therefore overrule Plaintiff’s overly broad objections asserted to Defendant’ s Request for Production
of Documents Nos. 1, 3-10, 13-54 and 56.

C. Responses Referencing Prior Disclosures

The next issue raised by Defendant is whether Plaintiff’ s statement that “ documents respongive to
this request have been produced previoudy as part of [Plaintiff’'s] Fed. R. Civ. P. 26 disclosures’
condtitutesaaufficient and appropriate response to Defendant’ srequests for production. Defendant asserts
that Rantiff is not alowed to refer to previoudy produced or identified documents in lieu of providing
specific identification of the documents corresponding to the specific request. Instead, Defendant argues
that Plaintiff must either produce the documents or identify documentsin a manner that permits Defendant
to determine which documents respond to the individua requests. Flaintiff maintains that its discovery
response dating the requested informationwas previoudy provided as part of its Rule 26 disclosuresfulfills
its obligation without the necessity of duplicating previous disclosures.

Federal Rule of Civil Procedure 34(b) generdly governs requestsfor production of documentsand
things. It providesthat a party who produces documents for ingpection “shall produce them asthey are
kept in the usud course of business or shdl organize and label them to correspond with the categoriesin
the request.” Applying thisrule, the court has hed that absent some indication the requested documents

were produced as they are kept in the usua course of business, the party responding to the requestsis



required to identify the parti cular documents or to organize and label them to correspond to the requests®

The Court agrees with Defendant that Plaintiff’s response that “documents respongve to this
request have been produced previoudy as part of [Fantiff’'s Fed. R. Civ. P. 26 disclosures’ does not
comply withRule 34(b). Asthereisnoindicationthe requested documentswere produced asthey are kept
in the usud course of business, Plantiff is required to identify the particular documents or to organize and
label them to correspond to each request. Within 20 (twenty) days from the date of this
Memorandum and Order, Pantiff shdl serve supplementa discovery responses to Defendant’s First
Request for Production Nos. 1, 3-44, 46-54, and 56, in which it spedificdly identifies the particular
documents responsive to each request.
IV. Interrogatoriesat Issue

A. General Objections

With respect to the interrogatories at issue inthis motion, Defendant argues that the nine * Generd
Objections’ asserted by Pantiff in its Response to Defendant’ s First Interrogatories should be deemed
walved for lack of pecificity. Plantiff, initsbrief inoppositionto the motionto compel, does not address
Defendant’ sargument regardingthe “ Genera Objections’ to the interrogatories. The Court thereforefinds
that Plaintiff has abandoned its “General Objections’ to Defendant’s First Interrogatories®

B. I nterrogatory Responses Referencing Prior Disclosures

In severd of its responses to Defendant’s First Set of Interrogatories, Plaintiff stated that

SEpling v. UCB Films, Inc., Nos. CIV. A. 98-4226-SAC, CIV. A. 98-4227-RDR, 2000 WL
1466216, at *17 (D. Kan. Aug. 7, 2000).

®See Puccinelli, 224 F.R.D. a 681 n.8 (objections not reasserted in the objecting parties’
response to the motion to compel are deemed abandoned).
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“[iIlnformation responsive to this request was previoudly provided as part of the Fed. R. Civ. P. 26
disclosures,”” or that “[s|ome of the informationresponsive tothisrequest was previoudy produced as part
of the Fed. R. Civ. P. 26 disclosures.”® Defendant dlaims that Plaintiff should be compelled to identify
gpecific documents respongive to interrogatories rather than referring generically to past production of
documents. Flantiff maintains thet its response, that the requested information was previoudy provided
as part of its Rule 26 disclosures, is adequate and saves unnecessary time and expense in duplicating
previous disclosures.

Federal Rule of Civil Procedure 33 governs interrogatories to parties. Subpart (d) of Rule 33
permits a party responding to interrogatoriesto choose the option of producing its business records rather
than providing an answer. It provides:

Where the answer to an interrogatory may be derived or ascertained from the business

records of the party uponwhomthe interrogatory hasbeen served or froman examination,

audit or ingpectionof suchbusiness records . . ., and the burden of deriving or ascertaining

the answer is substantidly the same for the party serving the interrogetory asfor the party

served, it isaauffident answer to suchinterrogatory to specify the records from which the

answer may be derived or ascertained and to afford to the party serving the interrogatory

reasonable opportunity to examine, audit or inspect such records and to make copies,

compilations, abgtracts or summaries. A specificationshdl be in sufficient detall to permit

the interrogating party to locate and to identify, as readily as can the party served, the

records from which the answer may be ascertained.®

This Court recently addressed this issue in DIRECTV, Inc. v. Puccindli.’® In Puccindli, the

"See Pl.’ sresponses to Def.’s First Set of Interrogatories Nos. 2, 4, 9, 13, 17, 21, 22, and 23.
8See Pl sresponsesto Def’ sFirst Set of Interrogatories Nos. 3, 7, 8, 11, 12, 14, 16, 18, and 19.
°Fed. R. Civ. P. 33(d).

10224 F.R.D. 677, 680-81 (D. Kan. 2004).
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Court granted defendant’s motion to compe where the plaintiff’s response to the interrogatory was
“Plaintiff refers defendant to its Complaint and Fed.R.Civ.P. 26(a)(1) disclosures.”** The court held that
the plaintiff “may not merdy refer Defendantsto other pleadings or its disclosures hoping that Defendants
will be able to gleanthe requested information from them.”*? In another case, Zapata v. IBP, Inc.,™ the
court Imilarly disapproved of a party’ spractice of generdly referencing previoudy-produced documents.
The Zapata court Stated:

In some ingtances defendant answers the interrogatories Smply by referring plantiffs to

documents. The court generdly finds such practice unacceptable. An answering party may

afirmaivey elect to produceitsbus nessrecordsinaccordance withFed. R. Civ. P. 33(d)

as its response. It may aso refer to documents attached to its answers to the

interrogatories. Inthisinstance defendant has not exercised an option under Fed. R. Civ.

P. 33(d). Nor hasit referred to documents attached to its answers. Absent compliance

with Rule 33(d) or attachment of appropriate documents, defendant may not direct

plaintiffs to find answersfromprevioudy produced documents or identified witnesslists

In this case, Plantiff has not exercised its option under Rule 33(d) to provide Defendant with
business records from which Defendant may derive or ascertain the requested information. Nor does it
gppear that Plaintiff has attached any documents to its interrogatory answers that are identified as being
respongve to the particular interrogatory. Plaintiff may not merely refer to other pleadingsor itsRule 26(a)

disclosures hoping that Defendant will be able to glean the requested information from them.*® Plaintiff's

d. at 680.

2|d. at 680-81.

3No. Civ. A. 93-2366-EEO, 1997 WL 50474 (D. Kan. Feb. 4, 1997).
1d. at * 1.

®pyccindli, 224 F.R.D. at 680-81.



generic responsethat “[i]nformationrespong ve to this request was previoudy provided as part of the Fed.
R. Civ. P. 26 disclosures,” or that “[sjome of the information responsive to this request was previoudy
produced as part of the Fed. R. Civ. P. 26 disclosures,” does not congtitute a responsive answer to
Defendant’ s interrogatories.

C. Claimed Deficiencies with Specific Interrogatory Answers

Defendant’s Motion next raises issues specific to Plantiff’ sindividud interrogatories. The Court
will discuss each specific interrogatory addressed by Defendant in its Motion to Compe.

1 Interrogatory No. 1

Defendant’s Interrogatory No. 1 requests the identity of the persons drafting the interrogatory
responses, induding therr names, businessaddress and the officeheld. Plaintiff answered theinterrogatory
without objection. Defendant now complains that Plaintiff’ s answer to thisinterrogatory is deficient inthat
Pantiff hasfailed to provide the business address and office information for one of the personslisted. In
Haintiff’ s brief in oppositionto Defendant’ s Motion to Compd, it provides this information. Defendant’s
Motion to Compe asto Interrogatory No. 1 therefore appears to be moot.

Eventhough Fantiff hasprovided dl the informationrequested by Interrogatory No. 1, Defendant
requeststhat the Court compel Plantiff to restate this information in a supplementa response sgned under
oath. Plaintiff shal serve its supplementa response to Interrogatory No. 1 in which it restates the
information provided in its brief in oppostion to Defendant’'s Motion to Compel Discovery. This
supplementa response shdl be served within twenty (20) days from the date of this Memorandum
and Order.

2. Interrogatory No. 2



Defendant’ s Interrogatory No. 2 asks Plaintiff to “list names and complete addresses of any and
al persons bdieved by you, or known by you or your attorneys, to have knowledge concerning the facts
pertaning to this lawsuit, including a summary of facts known by each person.” HFlaintiff objected to this
interrogatory asfollows:

Objection: overbroad, discovery isongoing. Subject to said objections, Allianz responds
as fallows: Information respongive to this request was previoudy provided as part of the
Fed. R. Civ. P. 26 disclosures. Plaintiff isin the process of determining whether there is
additiona information responsive to this request and will supplement itsresponses should
any additional information be discovered.

Defendant requeststhat the Court compel Plaintiff to ether fully respond to thisinterrogatory inits
entirety or prohibit the witnesses identified by Pantiff from testifying on subjects that have not been
identified. Defendant argues that Plantiff’s boilerplate overbroad objection should be deemed waived.
Defendant further argues that Plantiff’s reference to its Rule 26 disclosures is not responsive, and the
information contained in the Rule 26 disclosuresis stde and requiresupdating. Defendant Satesthat it has
reason to believe that the knowledge of the identified witnessesis Sgnificantly broader than that set forth
in the Rule 26 disclosures.

For thisinterrogatory the Court findsthat Plaintiff has not supported itsoverbroad objectionto this
interrogatory by showing specifically how this question is overly broad. Plantiff’soverbroad objectionto
Interrogatory No. 2 istherefore overruled. Furthermore, as discussed above in section IV .B., Plantiff’'s
response that “information respongive to this request was previoudy provided as part of the Fed.. R. Civ.
P. 26 disclosures’ isaninauffident response to the interrogatory. Defendant’ s Motion to Compel Plantiff

to provide the information requested by Defendant’ s Interrogatory No. 2 is granted. Plantiff shal serve

its supplemental answer respongive to this Interrogatory within twenty (20) days from the date of this
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Memorandum and Order.
3. Interrogatory No. 3

Interrogatory No. 3 asks Plantiff to identify and describeitsbelief asto the cause of the loss which
is the subject matter of thislitigation, Sating in the answer every fact, person and document relied upon in
making this contention. Initsresponseto Interrogatory No. 3, Plantiff set forth a page long description
of its contentions as to the cause of the ddamination. Defendant clams thet this answer is insufficient
because Fantiff hasomitted the identity of persons and documentsrelied uponin makingthesecontentions.

Based upon the Court’s review of Plaintiff’s response to Interrogatory No. 3, it appears that
Faintiff hasidentified one person, Defendant’ s plant manager at the time of the ddaminaion, initsresponse
to Interrogatory No. 3. No specific documents areidentified in Plaintiff’ sresponse. Because Plaintiff may
not genericaly statethat some of the information responsive to this request was previoudy provided in its
Rule 26 disclosures, the Court will therefore grant Defendant’ sM otionto Compel asto Interrogatory No.
3. Pantiff shdl serve its supplementd response to Interrogatory No. 3 that identifies the persons and
documents relied upon in making its contention. Such supplementa response shdl be served within 20
(twenty) days from the date of this Memorandum and Order.

4. Interrogatory No. 4

Interrogatory No. 4 requests that Plaintiff “describe any and al testsand/or inspections that were
conducted of the Parakote prior to shipping/sdling the Parakote to Pechiney’s cusomers” Haintiff
objected to the interrogatory on the grounds that it is overbroad and vague asto “tests’ and “ingpections.”
Defendant now asks the Court to compel Plantiff to provide the information requested and deem its

boilerplate overbroad objection as waived. Defendant further assertsthat Plaintiff’ sobjectionthat “ tests’
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and “inspections’ are vague isimproper and that neither of theseterms isvague or ambiguous. “ Defendant
contends that Plaintiff should exercise reason and common sense to attribute ordinary definitions to terms
and phrases utilized in interrogatories.

Initsbrief inresponse to Defendant’ sM otionto Compd, Rlantiff reassertsitsoverbroad objection
and damsthat the interrogatory falsto provide aspecific time period. Pantiff further gatesinitshbrief that
it has “requested that Pechiney provide a description of tests/ingpections done to the subject Parakote but
has not yet obtained a response.”

For thisinterrogatory, the Court finds that Interrogatory No. 4 isoverly broad onitsface because
it falsto spedificaly identify adiscrete time period for the testsingpections information sought. But rather
than sugtaining Plantiff’ soverly broad objection, the Court will instead limit the scope of Interrogatory No.
4 to testing/ingpection performed onthe subject Parakote during the time period, not to exceed five years,
before it was shipped/sold to Pechiney's customers. Plaintiff’s overbroad objection to Defendant’s
Interrogatory No. 4 istherefore sustained in part. Defendant’s Motion to Compel Plaintiff to provide the
information requested by Defendant’ s Interrogatory No. 4 is granted in part. Within 20 (twenty) days
from the date of this Memorandum and Order, Pantiff shdl serve its supplementa response to
Defendant’ sInterrogatory No. 4 limited to testing/ingpection performed on the subject Parakote during the
time period, not to exceed five years, before it was shipped/sold to Pechiney's customers

S. Interrogatory No. 5

Defendant’s Interrogatory No. 5 seeks a description of any changes Pechiney made to the

manufacturing process of the Parakote product after the subject delaminationoccurred. Plantiff objected

to this Interrogatory as overbroad, and vague as to “changes.” After gating its objections, Plaintiff then
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stated “none known.” Defendant requests that the Court overrule the objections and compel Pantiff to
provide a complete answer.

Based upon the Court’s review of Plantiff’ s response, Plaintiff’ s response to the interrogatory is
that it knows of no changes. This response is dways subject to supplementation under Fed. R. Civ. P.
26(e) if Pantiff should become aware of any changes. The word “changes’ should be given its
commonsense, dictionary meaning.’® Defendant’s Motion to Compel Discovery as to Defendant’s
Interrogatory No. 5is denied.

6. Interrogatory No. 6

Interrogatory No. 6 requests that Plaintiff indicate whether it has obtained any statement (written,
oral or recorded) from Defendant, or its agents, employees, or representatives, regarding the facts dleged
in Aantiff’'s Complaint. The interrogatory then requests when, where, from whom and by whom and in
what form it was obtained, aswell asa copy of the statement, or if ord, the substance of the Statement.
Fantiff responded by asserting an overbroad objection and a vague objection as to “statement,” then
answering “no.”

Based upon the Court’ sreview of Plaintiff’ s response, Plaintiff’ s answer appearsto be“no.” As
stated previoudy, Plantiff's answer is dways subject to supplementation under Fed. R. Civ. P. 26(e) if
Faintiff should become aware of any statement (written, ora or recorded) obtained fromDefendant. The

word “statement” should be givenitscommonsense, dictionary meaning. Defendant’s Motion to Compel

18See Williamsv. Bd. of County Com'rsof Unified Gov' t of WyandotteCounty, No. 98-2485-
JTM, 2000 WL 1475873, a * 2 (D. Kan. Aug. 14, 2000) (court used commonsense, dictionary meaning
of word used in request for production that responding party objected to as vague and ambiguous).
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Discovery asto Defendant’ s Interrogatory No. 6 is denied.
7. Interrogatory No. 9

Interrogatory No. 9 seeks the identification of dl individuds involved in the investigation of the
dleged ddaminaion of the Parakote, the date of the investigation, the result of the investigation, and dl
documents related to the invedigation. After asserting an overbroad objection and reiterating that
“information responsive to this request was previoudy provided as part of the Fed. R. Civ. P. 26
disclosures” Plaintiff provided its response to the interrogatory.

Defendant now clams that Plaintiff’s interrogatory answer is incomplete in that no persons or
documents are identified, the dates of the investigations are omitted, and only an example of the
manufacturing testsis identified without the results being provided. It requests that Plantiff be compelled
to fully answer this interrogetory.

Based upon the Court’s review of Plaintiff’s response to Interrogatory No. 9, it appears that
Hantiff’ sresponse did not provide dl the information requested by the interrogatory. As Plaintiff has not
shown spedificdly how the interrogatory is overly broad, that objectionisoverruled. Inaddition, Plantiff's
response that “informationresponsive to this request was previoudy provided as part of the Fed.. R. Civ.
P. 26 disclosures’ isaninauffident response to the interrogatory. Defendant’ s Motion to Compel Plantiff
to provide the information requested by Defendant’ s Interrogatory No. 9 is granted. Plantiff shdl serve
itssupplementd answer responsive to I nterrogatory No. 9 withintwenty (20) days fromthe date of this
Memorandum and Order.

8. Interrogatory No. 10

Defendant’ sInterrogatory No. 10 seeksthe identity of the persons whomAllianz contends are, or
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may be, responsible for the loss, stating every fact, person and document relied upon in making this
contention. Plaintiff responded to this interrogatory by objecting that it is overbroad, then answering that
“[Plaintiff] does not believe that any one person a UCB isresponsble for theloss”

Defendant complains that Plaintiff’ s answer that “ Allianz does not believe that any one person at
UCB isrespongble for theloss’ is not responsive. The Court disagrees. Plaintiff’s answer is responsve
to the interrogatory. Defendant’s Motion to Compel Discovery asto Defendant’ s Interrogatory No. 10
is denied.

9. Interrogatory Nos. 11, 12, 14, 16, 18, and 19

These interrogatories relate to paragraphs 23, 29, 32, 33, 35, and 38 of Pantiff’s Complaint and
require Plaintiff to state in detail each and every fact uponwhichthe dlegations and clams are based and
to state the names and addresses of each and every personwho has information or knowledge concerning
such facts, and to identify each and every document which relates to said dlegations and clams. After
asserting its overbroad objection and stating the some of the information responsive was previoudy
provided as part of the Rule 26 disclosures, Plaintiff provided a descriptive response.

Asagenerd rule in this Didrict, interrogetories seeking “each and every fact” and which blanket

the entire case are objectionable.!” Interrogatories should not reguire the answering party to provide a

YSee e.g., Hiskette v. Wal-Mart Sores, Inc., 180 F.R.D. 403, 404-5 (D. Kan. 1998); Hilt v.
SFCinc.,170F.R.D. 182,186 (D. Kan.1997); IBP, Inc. v. Mercantile Bank, 179 F.R.D. 316, 320 (D.
Kan.1998); VNA Plus, Inc. v. Apria Healthcare Group, Inc., No. Civ. A. 98-2138-KHV, 1999 WL
386949, at *6 (D. Kan. June 9, 1999); Lawrence v. First Kan. Bank & Trust, 169 F.R.D. 657, 661-2
(D. Kan. 1996).
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narrative account of its case® The court will generaly find them overly broad and unduly burdensome on
their face to the extent they ask for “every fact” which supports identified allegations or defenses.’®
I nterrogatories may, however, properly ask for the “principa or materid” facts that support an dlegation
or defense®  Interrogatories which do not encompass every dlegaion, or a significant number of
dlegations, of the Complaint, reasonably places upon the answering party “the duty to answer them by
setting forth the materid or principa facts™? In addition, interrogatories “which seek underlying facts or
the identities of knowledgeable persons and supporting exhibits for materid alegations’ may possibly
survive objections that they are overly broad or unduly burdensome.??

Here, Defendant links the interrogatories at issue to certain desgnated paragraphs of Plantiff’s
Complant. This is virtudly the same fact scenario as in Hiskette, where the interrogatory at issue was
limited to one paragraph of the complaint.?® The Hiskette court held that the interrogatory was overly
broad and unduly burdensome on its face to the extent it sought "dl facts' that supported the dlegations
inthe referenced complaint paragraph.2* Even though the court found the interrogatory overly broad and

unduly burdensome, it gill required the plaintiff to answer “to the extent the interrogatory [was| not

18Hjskette, 180 F.R.D. at 404 (diting Hilt, 170 F.R.D. at 186, 188; Lawrence, 169 F.R.D. a
662.)

d. at 405 (citing Lawrence, 169 F.R.D. at 661-62; IBP, Inc., 179 F.R.D. at 320-22).
2)d. (diting Lawrence, 169 F.R.D. at 664; IBP, Inc., 179 F.R.D. at 320).

2114, (diting IBP, Inc., 179 F.R.D. at 321-22).

22, (diting Hilt, 170 F.R.D. at 188).

ZHiskette, 180 F.R.D. at 404-5.

4 d. at 405.
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objectionable.””® The plaintiff was directed to provide the “principa or materia facts’ that supported the
dlegaionsin the referenced paragraph of the complaint.®

In this case, the Court sudans in part Pantiff’'s overly broad objections to Defendant’s
Interrogatory Nos. 11, 12, 14, 16, 18, and 19 to the extent that they seek “eachand every fact.” Haintiff
shdl only respond to the interrogatories to the extent that they request the principa or materid facts in
support of the dlegations contained in the designated paragraphs of the Complaint.

Defendant also daims that Plantiff’s interrogatory responses omit a complete identification of
persons and documents. It requeststhat the Court compel Plaintiff to fully respond to theseinterrogatories,
and if Plantiff isnot aware of any documentsor persons, then Plantiff should so stateinitsresponses. The
Court has reviewed Plaintiff’ s responses to these interrogatories and notes its responses to Interrogatory
Nos. 11,12, 14, 16, 18, and 19 areidenticd. Moreover, the only person identified in these responsesis
Defendant’ s plant manager at the time of the ddamination failure. To the extend that Plantiff has not fully
responded to these interrogatories, it should do so.

Defendant’ sMation to Compel Discovery as to Defendant’ s Interrogatory Nos. 11, 12, 14, 16,
18, and 19 isthereforegranted in part. Plantiff shdl only respond to theseinterrogatoriesto the extent that
they request the principal or materia facts in support of the alegations contained in the designated
paragraphs of the Complaint. Plaintiff’ ssupplementa responsesto Defendant’ sinterrogatory Nos. 11, 12,
14, 16, 18, and 19 shall be served within twenty (20) days from the date of this Memorandum and

Order.

2|d. (citing Fed. R. Civ. P. 33(b)(1)).
2|4,
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10. Interrogatory Nos. 13, 15, and 17

Interrogatory Nos. 13, 15, and 17 ask Plaintiff to identify the “express and/or implied contract,”
“express warranty,” and the “express and implied agreements,” and to attach a copy of each. Plantiff’s
response to these interrogatories states that “Paintiff is in the process of determining whether there is
additiona information respongve to this request and will supplement its responses should any additiond
information be discovered.” Inits brief in response to Pantiff’'s Motion to Compe Discovery, Plantiff
states that it recently obtained and provided Defendant with a copy of the Blanket Order to Surface
Specidities, dated September 30, 1998, as well as a copy of the Terms and Conditions that Pechiney
provided to dl of its suppliers.

AsPantiff hasnow provided the documentsrequested by Defendant’ sInterrogatoryNos. 13, 15,
and 17, the Court finds Defendant’s Motion to Compe Discovery asto Interrogatory Nos. 13, 15, and
17 to be moot.

11. Interrogatory No. 21

Interrogatory No. 21 seeks specific information regarding how the subject Parakote was stored
and transported to Land O’ Lakes, Raskas and ConAgra. Plaintiff asserted an overbroad objection and
then responded as follows:

Informationresponsive to this request was previoudy provided as part of the Fed. R. Civ.
P. 26 disclosures. The product was shipped in refrigerated trucks to ConAgra and
Raskas. By agreement with Land O’ Lakes, the product would be loaded onto a truck
before 7:00 am. and delivered to Land O’ Lakes (which was agpproximately 70 miles
away) by 8:00 am.
Defendant claims that Plaintiff should be compelled to provide a complete answer to this

interrogatory including, the name of the driver, the name of the transport company, the time when the
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Parakote product was|oaded onto the truck, whenthe product was unloaded at Pechiney’ scustomersand
how the customers stored the Parakote.

Based upon the Court’s review of Plaintiff’sresponse to Interrogatory No. 21, Fantiff did not
provide dl the information requested by the Interrogatory. AsPaintiff has not shown specificaly how the
interrogatory is overly broad, that objectionisoverruled. Inaddition, Plaintiff’ sresponsethat “information
responsve to this request was previoudy provided as part of the Fed.. R. Civ. P. 26 disclosures’ is an
insuffident response to the interrogatory. Defendant’s Motion to Compe Plaintiff to provide the
informationrequested by Defendant’ sInterrogatory No. 21 isgranted. Plantiff shdl serveitssupplementa
ansver responsive to Interrogatory No. 21 within twenty (20) days from the date of this
Memorandum and Order.

12. Interrogatory No. 22

Interrogatory No. 22 seeks an itemization and dollar amount for al damages sought by Plaintiff.
It dso requests that Fantiff identify dl documents that reflect or evidence these damages. Plaintiff
responded to the interrogatory by setting forth an itemization of its damages but did not identify any
documents. Insteed, Plaintiff stated that informeation respongveto this request was previoudy provided as
part of the Rule 26 disclosures. Defendant’ s Motion seeks to compe Plantiff to identify the documents
reflecting or evidencing its damages sought in this case.

As discussed previoudy in section 1V.B., Flaintiff’ s reponse that “information respongve to this
request was previoudy provided as part of the Fed. R. Civ. P. 26 disclosures’ is an insufficient response
to Interrogatory No. 22. Defendant’s Motion to Compe Fantiff to identify the documents reflecting or

evidencing its damages sought inthis case, asrequested by Defendant’ s Interrogatory No. 22, is granted.
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Pantiff shal serve itssupplemental response to Interrogatory No. 22 within twenty (20) days fromthe
date of this M emorandum and Or der.
13. Interrogatory No. 23

Interrogatory No. 23 asks whether Pechiney received or obtained a any time any oral and/or
written ingtructions, comments, disclosures, warnings or other information regarding the use of Rohm &
Haas primer in the manufacture of Parakote. If so, Plaintiff was to indicate the person or persons from
whom such ingtructions, comments, disclosures, warnings or information were received, when they were
received and the substance of the same. Plaintiff asserted anoverbroad objection, referenced its Rule 26
disclosures, and thenstated that it “is in the process of determining whether there is additiond information
respondve to this request and will supplement its responses should any additiond information be
discovered.” Inits brief in opposition to Defendant’ sMotionto Compel, Plantiff reasserted its objection
that the interrogatory does not provide a specific time period. Paintiff further states that it has requested
that Pechiney provide a description of tests/ingpections done to the subject Parakote but has not yet
obtained aresponse.

Defendant requeststhat the Court overrule Plaintiff’ s boilerplate overbroad objectionand compel
Pantiff to provide the requested information. The reference to the Rule 26 disclosuresis insufficient, but
more importantly the Rule 26 disclosures do not contain this information.

The Court agrees with Plaintiff that Defendant’ s Interrogatory No. 23 is overly broad on its face
because it fals to limit the temporal scope of the interrogatory to a particular time period during which
Pechiney used Rohm & Hass primer in the manufacture of Parakote. However, rather than dlowing

Pantiff tonot answer the interrogatory, the Court will instead limit the temporal scope of Interrogatory No.
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23 to the five years prior to Pechiney’s manufacture of the Parakote at issue in this action. Plaintiff’s
overbroad objection to Defendant’s Interrogatory No. 23 is therefore sustained in part. Defendant’s
Motion to Compe Plaintiff to provide the information requested by Defendant’ s Interrogatory No. 23 is
granted inpart. Within 20 (twenty) daysfromthe date of this Memorandum and Or der, Fantiff shall
serve itssupplementa response to Defendant’ sInterrogatory No. 23 limitedintemporal scopeto five years
prior to Pechiney’ s manufacture of the Parakote at issuein this action.

14. Interrogatory No. 24

Thisinterrogatory seeks information concerning the inspection of the subject Parakote, including
the identity of persons, firms, corporations or other entities that have inspected the subject Parakote, the
dates of ingpection, the reasons for the ingpection and the identity of documents that mention, discuss or
refer to the ingpection. After asserting objections that the interrogatory is overbroad and vague asto the
words “ingpected” and “ingpection,” Plaintiff provided a response smilar to its response to Interrogatory
No. 9.

Defendant damsthat Plantiff’ sanswer to Interrogatory No. 24 iscut and pasted fromthe answer
givento Interrogatory No. 9, whichrelatesto the investigationof the alleged delamination of the Parakote.
Defendant contends that this interrogatory is broader than Interrogatory No. 9 as it is not limited to
ingpections performed by Pechiney or therr customers. Defendant requests that the Court compel Plaintiff
to provide dl the information requested.

Based upon the Court’ sreview of Plantiff’s response to Interrogatory No. 24, Fantiff did not
provide dl the information requested by the Interrogatory. AsHaintiff has not shown specificaly how the

interrogatory is overly broad, that objection is overruled. Defendant’s Motion to Compel Plaintiff to
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provide dl the information requested by Defendant’s Interrogatory No. 24 is granted. The words
“ingpection” and “ingpected” should be giventher commonsense, dictionary meanings. Plantiff shdl serve
its supplementd answer responsive to Interrogatory No. 24 within twenty (20) days from the date of
thisMemorandum and Order.
15. Interrogatory No. 25

Interrogatory No. 25 seeks the identity of persons, firms, corporations or other entities that have
inspected the subject cellophane, the dates of the inspection, the reason for the inspection and the
documents related thereto. Plaintiff responded to Interrogatory Nos. 25 by asserting an overbroad
objection, and then stating “ See response to Interrogatory No. 25."%7

Defendant dams that Plantiff’s answer is not responsive because Interrogatory No. 24 seeks

informationrel ated to the ingpections of the Parakote while Interrogatory No. 25 seeksinformationonthe
cdlophane. The Court agreeswith Defendant that Plaintiff’ sreferenceto itsresponseto Interrogatory No.
24 is not respongve in that the interrogatories request information regarding two different items.  Flantiff
hasfurther failed to show specificaly how the interrogatory is overly broad, so that objectionisoverruled.
Defendant’s Motion to Compel Fantiff to provide a response to Defendant’s Interrogatory No. 25 is
granted. Plaintiff shal serveits supplementd response to Interrogatory No. 25 within twenty (20) days
from the date of thisMemorandum and Order.
V. Fees and ExpensesIncurred in Relation to this Motion to Compel

Defendant further requests, pursuant to Federal Rule of Civil Procedure Rule 37(a), its costs

%' Although Plaintiff’s response references to its response to Interrogatory No. 25, the Court
assumesthat Plaintiff intended to reference to its response to Interrogatory No. 24 instead.
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associated withthis motion to compd. Pursuant to Federal Rule of Civil Procedure 37(8)(4)(C), when a
court grants in part and denies in part a motion to compel, the court may “apportion the reasonable
expensesincurred in relation to the motion among the parties and personsin ajust manner.”%

Rule 37(a)(4)(A) dictatesthat the court may impose sanctions only after it has afforded the parties
“anopportunity to be heard.”?® A hearing, however, isnot necessary, and the court may consider theissue
of sanctions “onwrittensubmissions.”™® Because Defendant requested sanctionsin its Motion to Compel
Discovery, there has been “writtensubmissons’ onthis issue, and, thus, Plaintiff has recelved the required
“opportunity to be heard” under Rule 37(a)(4)(A).

As the Court grants the mgority of Defendant’s Motion to Compe Discovery, the Court finds it
just to award Defendant its reasonable expenses incurred in relation to the mation. The Court granted
Defendant’ sMotion to Compel Discovery asto Defendant’ s First Set of Interrogatories Nos. 2, 3, 4, 9,
11, 12, 14, 16, 18, 19, and 21-25, and Defendant’ s First Request for Production Nos. 1, 3-44, 46-54,
and 56. Even in the instances where the Court denied Defendant’ sMotionto Compel Discovery, four of
those discovery requested were denied as moot because Pantiff, in its response to the Mation, findly
provided the information sought by the interrogatories or provided the documents requested. Thus, the
Court findsit appropriate to gpportion 100 percent of Defendant’ s reasonable expensesincurredinmeaking
the motion to Plaintiff.

To ad the Court in determining the proper amount of attorneys fees and expenses to award,

%Fed. R. Civ. P. 37(3)(4)(C).
McCoo V. Denny’s, Inc., 192F.R.D. 675, 697 (D. Kan. 2000) (citing Fed. R. Civ. P. 37(a)(4)).
3d. (citing Advisory Committee Notes to the 1993 Amendments to Rule 37(a)(4)).
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Defendart’s counsel shall file, on or before January 20, 2005, an dfidavit itemizing the reasonable

expenses, including attorney’ sfees, that Defendant incurred in bringing this Maotion to Compel Discovery.

Counsd for Pantiff shal have until EFebruary 3, 2005 to file aresponse to the affidavit. The Court will

then issue a second order, specifying the amount and time of payment.

IT ISTHEREFORE ORDERED that Defendant’s Motion to Compel Discovery (doc. 38) is
GRANTED IN PART AND DENIED IN PART. Defendant's Motion to Compel Discovery is
GRANTED asto Defendant’ sFirst Set of Interrogatories Nos. 2, 3,4, 9, 11, 12, 14, 16, 18, 19, and 21-
25, and Defendant’ s First Request for Production Nos. 1, 3-44, 46-54, and 56. Defendant’s Motion to
Compel Discovery is DENIED asto Defendant’ sFirst Set of InterrogatoriesNos. 1, 5, 6, 13, 15 and 17
and Defendant’s First Request for Production No. 2. Plaintiff shall serve supplementa responses to
Defendant’s Firgt Set of Interrogatories Nos. 1, 2, 3, 4, 9, 11, 12, 14, 16, 18, 19, and 21-25 in
accordance with the Court’ s discussion of each interrogatory discussed in section [V.C. above. Plaintiff
shdl serve supplementa discovery responses to Defendant’s First Request for Production Nos. 1, 3-44,
46-54, and 56, specificdly identifying the particular documents respongive to each request. Plaintiff shdl

serve dl supplementa responses within 20 (twenty) days from the date of this Memorandum and

Order.

IT ISFURTHER ORDERED tha counsd for Defendant shdl file, on or before January 20,
2004, an dfidavit itemizing the reasonable expenses, including attorney’ s fees, that Defendant incurred in

bringing this Mation to Compe Discovery. Counsd for Plaintiff shal have until February 3, 2005 tofile

aresponse to the affidavit.

IT ISSO ORDERED.
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Dated in Kansas City, Kansas on this 7th day of January, 2005.

g David J. Waxse

David J. Waxse
United States Magidtrate Judge

CC. All cound
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