INTHE UNITED STATESDISTRICT COURT
DISTRICT OF KANSAS

Walter Davidson,

Plaintiff,
V. Case No. 03-2396-JWL
Meridian Automotive Systems, Inc.,

Defendant.

MEMORANDUM & ORDER

Fantiff, appearing pro se, filed quit agang defendant, his former employer, dleging that
defendant discriminated againg plantiff on the bass of his race and then discharged plantiff after
plantiff complaned about defendant’'s discriminatory conduct.  Plaintiff's clams ae asserted
pursuant to Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e et seq. This métter is
presently before the court on defendant's motion for summary judgment (doc. 46). As set forth
in more detal below, the court grants the motion and dismisses plantiff's complaint with

prejudice.!

'On March 17, 2005, the court ordered plaintiff to show good cause why he had not
filed aresponse to defendant’ s motion for summary judgment. On the same day as the court
issued its order to show cause, plaintiff filed his response to the motion for summary
judgment. Theresfter, in responding to the show cause order, plaintiff explained that he smply
misunderstood the response deadline under the locdl rules. In such circumstances, the court
will not treat defendant’ s motion as uncontested, will evauate plaintiff’ s claims on the merits
and will accept plaintiff’s response (dbet untimey) to the motion for summary judgment. See
Murray v. Archambo, 132 F.3d 609, 611 (10th Cir. 1998) (prior to outright dismissal for
falure to comply with loca court rules, court must consider the degree of actud pregjudiceto
the defendant; the amount of interference with the judicia process; and the culpability of the
litigant) (reverang district court’s dismissa on uncontested motion where plaintiff’s response
to motion was received one day after the fifteen-day deadline and no prejudice to defendants




Facts

The fdlowing facts are related in the light most favorable to plantiff, the nonmoving party.
Defendant hired plantiff as a forklift operator/materids handler on March 25, 2002. Plantiff’s
direct supervisor was Guy Henry. Jeff Shaffer and Rod Shubert were other shift supervisors on
plantff's shift. According to plaintiff, Mr. Shubert harassed him on a regular bads, including
monitoring his whereabouts in the plant, monitoring his bresk times, questioning his work and
genedly “hesding’” him.  He further contends that Mr. Shubert used racidly derogatory words and
that, on one occason, Mr. Shubert told plantff that “he can't wait to find ways to get dl the
colored forklift drivers out” On severd occasons during the fal of 2002, Doug Scott,
defendant’'s plant manager, discussed with plantff the conflicts he was experiencing with Mr.
Shubert.  While plaintiff advised Mr. Scott that Mr. Shubert was “picking on him” and “was out to
get him;” plantff did not provide Mr. Scott with any specific examples of Mr. Shubert’s conduct
and did not express any concerns about racial discrimination or otherwise suggest that Mr. Shubert

was engaging in discriminatory conduct.?

could have resulted from this ddlay, nor could it have caused interference with the judiciad
process).

AWhile plaintiff denies thisfact in his response, he does so without any citation to the
record, as required by this court’s loca rules and Tenth Circuit precedent. See D. Kan. R.
56.1(b) (party disputing fact contained in motion for summary judgment “shal refer with
particularity to those portions of the record upon which the opposing party relies’); McKibben
v. Chubb, 840 F.2d 1525, 1532 (10th Cir. 1988) (“When the party moving for summary
judgment makes a showing that there is no evidence to establish an essentid dement of the
claim, the burden then shifts to the party opposing the motion. That party must respond with
evidence or citations to the record that dispute the motion for summary judgment.”). Plaintiff
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On December 19, 2002, plantiff approached Dixie Bingham, defendant’s human resources
manager, to request a form to use for writing out his concerns about a manaeger. Although plaintiff
intended to use the form to write a complaint about Mr. Shubert, he did not advise Ms. Bingham
about the nature of his complant and he did not identify the manager about whom he intended to
complain. For some reason, Ms. Bingham refused to provide the form. Thereafter, a disagreement
ensued between Ms. Bingham and plantff;, Ms. Bingham then reported to Mr. Scott that plaintiff
had been insubordinate to her. PFantiff was suspended pending an investigation and, on January
2, 2003, plantff's employment was terminated. Mr. Scott and Ms. Bingham made the decison
to terminate plaintiff’ s employment.

Additiond factswill be provided asthey rdate to plaintiff’s particular dams.

. Summary Judgment Standard

Summary judgment is gppropriate if the moving party demondgtrates that there is “no genuine
iIsSue as to any materid fact” and that it is “entitled to a judgment as a matter of law.” Fed. R. Civ.
P. 56(c). Summary judgment is appropriate if the moving paty demondrates that there is “no
genuine issue as to any materid fact” and that it is “entitled to a judgment as a matter of law.” Fed.

R Civ. P. 56(c). In applying this standard, the court views the evidence and dl reasonable

offers no evidence that he discussed discrimination concerns with Mr. Scott or otherwise
advised Mr. Scott that Mr. Shubert was engaging in discriminatory conduct. See Trainor v.
Apollo Metal Specialities, Inc., 318 F.3d 976, 982 (10th Cir. 2002) (party opposing summary
judgment may not rely on mere dlegations contained in its pleadings or briefs, must provide
“dgnificant probative evidence’ supporting the dlegations).
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inferences therefrom in the ligt most favorable to the nonmoving party. Lifewise Master
Funding v. Telebank, 374 F.3d 917, 927 (10th Cir. 2004). An isue is “genuine’ if “there is
aUfficient evidence on each sde so that a rationa trier of fact could resolve the issue ether way.”
Thom v. Bristol-Myers Squibb Co., 353 F.3d 848, 851 (10th Cir. 2003) (citing Anderson V.
Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)). A fact is “materid” if, under the agpplicable
ubgtantive law, it is “essentid to the proper dispogtion of the clam.” Id. (dting Anderson, 477
U.S. at 248).

The moving party bears the initid burden of demondrating an absence of a genuine issue
of maerid fact and entittement to judgment as a matter of law. Id. (ating Celotex Corp. v.
Catrett, 477 U.S. 317, 322-23 (1986)). In attempting to meet that standard, a movant that does
not bear the ultimate burden of persuason at tria need not negate the other party’s clam; rather,
the movant need smply point out to the court a lack of evidence for the other party on an essentia
element of that party’sclam. Id. (ating Celotex, 477 U.S. at 325).

If the movant carries this initid burden, the nonmovat that would bear the burden of
persuason at trid may not smply rest upon its pleadings the burden shifts to the nonmovant to
go beyond the pleadings and “set forth specific facts’ that would be admissble in evidence in the
event of trid from which a rationa trier of fact could find for the nonmovant. Id. (dting Fed. R.
Civ. P. 56(e)). To accomplish this, sufficient evidence pertinent to the materid issue “must be
identified by reference to an dfidavit, a depodstion transcript, or a specific exhibit incorporated
therein.” Diazv. Paul J. Kennedy Law Firm, 289 F.3d 671, 675 (10th Cir. 2002).

Hndly, the court notes that summary judgment is not a “disfavored procedural shortcut;”
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rather, it is an important procedure “designed to secure the just, speedy and inexpensive

determination of every action.” Celotex, 477 U.S. at 327 (quoting Fed. R. Civ. P. 1).

[Il.  Plaintiff’s Failure-to-Promote Claims

Pantff contends that defendant failed to promote him to two different postions for which
he applied in August and September 2002. As he has no direct evidence of discrimination, his
dams are andyzed under the burden-shifting framework firga set forth in McDonnell Douglas
Corp. v. Green, 411 U.S. 792 (1973). Under the McDonnell Douglas framework, plaintiff has
the initid burden of edablishing a prima fade case of discrimination. To establish a prima facie
case in the falureto-promote context, plantiff must demonstrate that (1) he beongs to a
protected class, (2) he was qudified for the promotion; (3) despite his qudifications, plaintiff was
not promoted; and (4) the podtion remained open or the postion was filled. See Amro v. Boeing
Co., 232 F.3d 790, 796 (10th Cir. 2000). If he establishes a prima facie case, the burden shifts
to defendant to aticulae a legitimae nondiscriminatory reason for the adverse employment
decison. See Salguero v. City of Clovis, 366 F.3d 1168, 1175 (10th Cir. 2004). If defendant
offers a legitimate, nondiscriminatory reason for its actions, the burden reverts to plaintiff to show
that defendant’ s proffered reason was a pretext for discrimination. Seeid.

Asuming that plantiff has established a prima facie case, he nonetheess cannot survive
summary judgment on these dams as he has falled to set forth any evidence that defendant’'s
proffered reason for faling to promote plantff is pretextua. According to defendant, an

employee is not digible for a promotion unless, anong other things, the employee has been in his
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or her current podtion for a leest 6 months and has no active written warnings. In light of
plantiff's hire date, he was not digible for a promotion untl September 25, 2002-six months
after his hire date. Moreover, plantiff received a find written warning on September 24, 2002.
Defendant asserts, then, that plaintiff did not receive a promotion prior to September 25, 2002
because he had not been in his current pogtion for the requiste 6 months and plaintiff did not
recelve a promotion after that time because he had an active written warning. Defendant has
satisfied its “exceedingly light” burden to provide a nondiscriminatory reason for its promotion
decisons. See Goodwin v. General Motors Corp., 275 F.3d 1005, 1013 (10th Cir. 2002).

Pantff offers no aguments suggeding that defendat’s proffered reasons for its
promotion decisons are pretextud. In fact, plantiff's response to the motion for summary
judgment is whaly devoid of any reference to his falure-to-promote clams. It gppears, then, that
plaintiff has abandoned these clams. See Hinsdale v. City of Liberal, Kansas, 2001 WL 980781,
a *16 (10th Cir. Aug. 28, 2001) (affirming digtrict court’s concluson that plaintiff had abandoned
catan dams by faling to address those clams in response to the defendant's motion for

summary judgment and concluding that the plantiff’'s falure to respond was “fad” to his dams).

In an abundance of caution, however, the court has carefully reviewed the record and finds
no evidence suggeding that defendant’'s explanation concerning the promotion decisons is
unworthy of bedief. Defendant’'s written policy concerning promotions, set forth in defendant’s
employee handbook, expresdy states that an employee must be in his or her current postion for

ax months before becoming digible for a promotion and that an employee cannot have any active




written warnings.  While plaintiff asserts in the pretrial order that the probationary period was, in
fact, only 90 days as opposed to 6 months, plantiff offers no evidence in support of this assertion.
See Trainor v. Apollo Metal Specialities, Inc., 318 F.3d 976, 982 (10th Cir. 2002) (party
opposing summary judgment may not rdy on mere dlegaions contained in its pleadings or briefs
mugt provide “dgnificant probative evidence’ supporting the alegations). There is no evidence
before the court suggeding that defendant, despite its written policy, awarded promotions to
employees with less than 6 months service in a paticular pogtion. There is no evidence that any
of the decisonmakers with respect to the promotions that plaintiff sought harbored any racid bias
whatsoever.

Because plantff has faled to demonsrate that defendant’s explanation for its promotion
decisons is unworthy of beief, or that its decisions were in any way based on plantiff’s race,

summay judgment in favor of defendant is appropriate on plantiff’s falureto-promote clams.

V.  Plaintiff’sRacial Harassment Claim

Pantiff asserts that he was subjected to racia harassment by Rod Shubert, a third-shift
supervisor. To date a clam for racid harassment, plantiff must esablish that “under the totaity
of the circumgtances (1) the harassment was pevasve or severe enough to ater the terms,
conditions, or privileges of employment, and (2) the harassment was racid or stemmed from racia
animus” Witt v. Roadway Express, 136 F.3d 1424, 1432 (10th Cir. 1998) (quoting Bolden v.
PRC Inc., 43 F.3d 545, 551 (10th Cir. 1994)). In evduating whether the adleged harassment is

auffidently severe or pervasve, the court looks a al the circumstances, including “the frequency




of the discriminatory conduct; its severity; whether it is physcdly threatening or humiliating, or
a mere offendve utterance; and whether it unreasonably interferes with an employee's work
performance” See Trujillo v. University of Colorado Health Sciences Center, 157 F.3d 1211,
1214 (10th Cir. 1998) (quoting Harris v. Forklift Sys., Inc.,, 510 U.S. 17, 23 (1993)). A few
isolated incidents of racid enmity ae insufficdent to survive summay judgment. Id. (cting
Bolden, 43 F.3d a 551). Rather, plaintiff must show “a steady barrage of opprobrious racia
comments.” Bolden, 43 F.3d at 551.

In the pretrid order, plantff dleges that Mr. Shubert used “racidly derogatory words’ and
that Mr. Shubert told plantff that “he can't wait to find ways to get al the colored forklift drivers
out.” For two reasons, these dlegations are insufficient to creste a fact issue on plantiff's
harassment dam.  Frg, while plantiff makes this assartion in the pretrid order, there is no
evidence in the record supporting the assertion whatsoever. In fact, the record is wholly devoid
of any evidence concerning any racid comments from Mr. Shubert or anyone else for that matter.
Fantff did not tedify in his depodtion about any racidly derogatory comments despite ample
and thorough quedioning from defendant. Paintiff’s dlegaions in the pretrid order, without
more, are insuUffident to create a fact issue on his harassment clam. See Trainor, 318 F.3d a 982
(party opposng summary judgment may not rely on mere dlegations contained in its pleadings or
briefs, must provide “dgnificant probeative evidence’ supporting the dlegations).

Second, even assuming that plaintiff had made these assertions by way of his own afidavit,
such evidence would not demondrate “a steady barrage of opprobrious racial comments’ as

required by the case law of the Tenth Circuit to show a racidly hogtile work environment.  Plaintiff
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has identified only one specific comment dlegedy made by Mr. Shubert. One isolated remark
is inufficdet to edtablish a dam of racid harassment. While plaintiff dso asserts that he heard
Mr. Shubert “use racidly derogatory words,” he does not identify the frequency of such comments,
he cites no secific examples of such words and he offers no detalls whatsoever about the words
used by Mr. Shubert. In the absence of such evidence, the court attaches no significance to
plantiff's assertion.  See Hooks v. Diamond Crystal Specialty Foods, Inc.,, 997 F.2d 793, 800
(10th Cir. 1993) (“In order to defeat summary judgment, the nonmoving party must do more than
assert conclusory dlegations” plantiff must dlege “concrete facts”); see also Woodward v. City
of Worland, 977 F.2d 1392, 1398 (10th Cir. 1992) (affirming summary judgment for defendant
in § 1983 action where plaintiff was “unable to respond to the . . . motion for summary judgment
with evidence of specific acts of sexud harassment;” “generdized dlegations of continuing sexud
harassment” were too “vague, non-time-specific and conclusory” to support claim).?

The remaning evidence offered by plantff in support of his dam is dso insufficient to
withsand defendant’s motion.  In his depostion, plaintiff testified that Mr. Shubert watched him
closdly, monitored his break times, questioned his work and, in genera, gave him a hard time.

Tenth Circuit precedent edtablishes that the conduct described by plantiff smply does not

3Paintiff also gatesin his response to defendant’s motion that he complained about two
“racidly inflammatory notes.” Plaintiff, however, does not describe the notes, does not
identify the author of the notes and Smply does not give any detall whatsoever about these
notes. Moreover, he does not point to any evidence in the record concerning these notes and
the court can find none. He smply states, in one sentence in his brief, that he complained
about the notes. This reference, vague and unsubstantiated by evidence in the record, cannot
support plantiff’sdam.




conditute racia harassment. See Trujillo v. University of Colorado Health Sciences Center,
157 F.3d 1211, 1214-15 (10th Cir. 1998) (affirming summary judgment for defendant on racial
harassment dam where plantiff's evidence demondrated “little more than a collection of
unrelated incidents’ where he and his supervisor were “a odds’; smply monitoring an employee's
conduct does not suggest that the purported harassment ssemmed from raciad animus). Moreover,
plantff admits that Mr. Shubert monitored closdly the work of other employees, including
Caucasan employess. He further tegtified that “haf the people in the warehouss” had problems
with Mr. Shubert.

Pantff aso submits the dfidavits of Carolyn White and Mike Davis in support of his
racid harassment dam. The dfidavits, however, smply do not creste a genuine issue of fact with
respect to plantiffs dam. Ms White, a former employee of defendant and one of plaintiff's
former supervisors, avers that Mr. Shubert made “frequent complaints’ about plantiff but that, in
her opinion, plantff was a “good employee” Ms. White does not aver that Mr. Shubert made any
racid remarks or otherwise discriminated againgt plaintiff on the bass of his race. Her bdief that
plantiff was a good employee and her disagreement with Mr. Shubert’'s generd complaints about
plantff have no redevance to plantiff's racial harassment clam. Ms. White aso avers that she
overheard another supervisor, Gary Rowe, “brag” about “getting rid of an employee’ and, according
to Ms. White, Mr. Rowe dated, “[plaintiff’s] next.” Ms. White avers that she “bdieves the
statement was based on race” Ms. White offers no facts to explain why she believes Mr. Rowe's
datement was based on race, other than the fact that Mr. Rowe is Caucasan. Ms. White's

datement, then, is insufficient to create a fact issue on plantiff's cam. See Truyjillo, 157 F.3d
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a 1214-15 (evidence that plantff and supervisor were difference races was insufficient to show
that conduct stemmed from racid animus); Kendrick v. Penske Transp. Servs, Inc.,, 220 F.3d
1220, 1231 n.11 (10th Cir. 2000) (subjective beief of discriminaion is not suffident to preclude
summary judgmen).

Mr. Daviss dfidavit is amilarly deficient. Mr. Davis, a former employee of defendant and
one of plantiff's former coworkers, avers that he overheard a conversation between plantiff and
Jff Shaffer, a supervisor, in which Mr. Shaffer told plantiff that Mr. Shubert had asked him “Why
are you trying to be friends with those people?” According to Mr. Davis, both Mr. Shaffer and
plantff told Mr. Davis that “they thought the comment was about [plaintiff's] race” Assuming,
for purposes of agument, that Mr. Daviss testimony were admissble, it is nonetheless
inuUffident to preclude summay judgment. Mr. Shubert's comment, on its face, is not overtly
racid and, in fact, it is entirdy ambiguous. While the court, or a jury, might be able to infer some
racid animus from the datement if plantff had set forth evidence of race-based harassment on
the part of Mr. Shubert, he has not done so. In isolation, however, the statement does not create
fact issue on plantff's harassment dam, despite the subjective beliefs of Mr. Shaffer and
plantiff. Compare Chavez v. New Mexico, 397 F.3d 826, 833 (10th Cir. 2005) (gender-neutral
conduct in isolation may in fact be gender-based, but may appear so only when viewed in the
context of other gender-based behavior; jury may draw an inference that the conduct is gender-
based when a plaintiff introduces evidence of both gender-based and gender-neutra harassment);
see also Kendrick, 220 F.3d a 1231 n.1l1 (subjective bdiefs of discrimination are insufficient

to preclude summary judgment).
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Fndly, plantff suggests in his response to the motion and in the pretria order that severd
of his friends and coworkers overheard Mr. Shubert meking racid comments.  Again, plaintiff does
not support this assertion with any evidence. As such, the court cannot consder plaintiff’'s
assertion.  See Trainor, 318 F.3d a 982 (party opposng summary judgment may not rely on mere
dlegaions contained in its pleadings or briefs, must provide “sSgnificant probative evidence’
supporting the dlegations). In any event, plantiff does not indicate that the purported comments
were directed at him, that he himsaf heard such comments, or that he was even aware of these
dleged comments during the rdevant time period. See Hirase-Doi v. U.S. West Communications,
Inc., 61 F.3d 777, 782 (10th Cir.1995) (plantiff “may only rely on evidence relating to harassment
of which she was aware during the time that she was dlegedly subject to a hostile work
environment”); Cowan v. Prudential Ins. Co. of Am.,, 141 F.3d 751, 758 (7th Cir.1998)
(“second-hand harassment” is “obvioudy not as great as the impact of harassment directed a the
plantff’). Moreover, plantiff has not provided any evidence concerning the frequency of the
aleged comments.

For the foregoing reasons, summary judgment is warranted on plantiff's clam of racid

harassment.

V. Plaintiff’s Retaliation Claims
Pantff asserts in the pretria order that defendant terminated his employment shortly after
he complained about disrimingtion. Defendant contends that summary judgment in its favor is

warranted as plantff has no evidence that defendant’'s proffered reason for terminating plaintiff’s
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employment is pretextud. The court agrees. As plantiff has no direct evidence of retdiation, his
clam is andyzed udng the basic dlocation of burdens set forth in McDonnell Douglas Corp. v.
Green, 411 U.S. 792 (1973). See WHlIs v. Colorado Dept. of Transp., 325 F.3d 1205, 1212
(20th Cir. 2003). Under the McDonnell Douglas framework, plantff has the initid burden of
edablishing a prima fade case of rediation, which requires hm to show that he engaged in
protected oppodtion to discrimingtion; he suffered an adverse employment action; and there is
a causa connection between the protected activity and the adverse employment action. See id. |If
he edablishes a prima fade case, the burden shifts to defendant to articulate a legitimate,
nondiscriminatory reason for the adverse employment decison. See id.  If defendant offers a
legitimate, nondiscriminatory reason for its actions, the burden reverts to plantff to show tha
defendant’s proffered reason was a pretext for retdiation. Seeid.

In support of its motion for summary judgment, defendant contends that plaintiff cannot
establish a causa connection between any protected activity he may have engaged in and his
discharge. Specificdly, defendant contends that neither one of the individuds who were involved
in the decison to terminate plantiff’s employment-Doug Scott, the plant manager, and Dixie
Bingham-had any knowledge that plantff had ever made any complaints ether forma or
informd, of disrimination. It is beyond dispute that plaintiff, to establish a causd connection
between his protected activity and his discharge, must show that the decisonmakers, a the time
they decided to terminate plantiff’s employment, had knowledge of plaintiff’'s protected activity.
See Petersen v. Utah Dept. of Corrections, 301 F.3d 1182, 1188-89 (10th Cir. 2002) (cting

Williams v. Rice, 983 F.2d 177, 181 (10th Cir. 1993)). Fantff has no evidence that Mr. Scott
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or Ms. Bingham knew &bout any complaints of discrimination that plaintiff may have asserted.
Moreover, there is Smply no evidence in the record from which a reasonable jury could infer tha
Mr. Scott or Ms. Bingham knew about any protected activity in which plantiff may have engaged.
Fndly, pantff, in his response, fals to even address the issue of whether the decisonmakers
knew &bout any discrimination complaints or other protected activity on the pat of plantiff. In
fact, plantiff’s response fals to address his retdiatory discharge clam at al. For these reasons,
summary judgment in favor of defendant is gppropriate on this clam. See Kendrick v. Penske
Transp. Servs.,, Inc., 220 F.3d 1220, 1235 (10th Cir. 2000) (affirming dismissd of retdiaion
dam on summay judgmett where plantff presented no evidence that decisonmaker knew of
plantff's protected activity a time discharge decison was made); Sanchez v. Denver Public
Schools, 164 F.3d 527, 534 (10th Cir. 1998) (same); Williams 983 F.2d at 181 (same); see also
Hinsdale v. City of Liberal, Kansas, 2001 WL 980781, a *16 (10th Cir. Aug. 28, 2001)
(affirming digrict court’s concluson that plaintiff had abandoned certan clams by faling to
address those clams in response to the defendant’'s motion for summary judgment and concluding
thet the plaintiff’s failure to repond was “fata” to his dams).

In addition to asseting a dam for retaiatory discharge, plantiff asserts in the pretria
order that “things only got worse” after he complained about discrimination. The court liberaly
condrues plantff's assertion as a retdiatory harassment dam. In response to defendant’s
motion, plantiff asserts that, after he complaned about discrimination, Dixie Bingham refused
to provide a paticular form that plantff had requested and defendant faled to remedy the aleged

disrimingion.  Summary judgment on this cdam is appropriate as the acts and omissons
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described by plantff, taken together, smply do not rise to the level of an adverse employment
action. In fact, the Tenth Circuit has repeatedly rejected harassment clams based on facts that are
much more egregious than those set forth by plaintiff here. For example, in Sover v. Martinez,
382 F.3d 1064 (10th Cir. 2004), the Circuit rejected a retdiation claim based on a supervisor's
dleged retaiatory harassment of the plantiff because the plantff faled to demondrate that her
supervisors  conduct amounted to an adverse employment action. See id. a 1075. In that case,
the plantff aleged that she was moved to an isolated office; she receved a performance
evduation lower than previous peformance evduationss and <he did not recave work
commensurate with her experience. See id. Smilaly, in Amro v. Boeing Co., 232 F.3d 790 (10th
Cir. 2000), the Circuit regjected a retdiatory harassment dam despite evidence that the plantiff’'s
upervisor, after atending a meeting in which the plaintiff advised his supervisor that he thought
he was discriminating againgt him, caled him a “fucking foreigner;” placed his hands around the
plantffs neck and patted hm down, agpparently to ascertain whether the plantff had a tape
recorder; threw drawing papers at the plantiff, causng a paper cut on plaintiff’s neck; demanded
to search through a folder that the plantiff was carying, and, on two other occasions, spoke
unpleasantly to the plaintiff. See id. a 795. According to the Circuit, the “unpleasant and vulgar”
encounters that the plantiff had with his supervisor were amply not “sufficiently negative and
pervasive to create an adverse employment action.” Seeid. at 798.

In Heno v. Sprint/United Management Co., 208 F.3d 847 (10th Cir. 2000), the Circuit
regected the plantiff's “retdiatory harassment” dam where the plantiff failed to demonstrate that

her supervisor's conduct amounted to an adverse employment action. See id. a 857-58. There,
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the plantff showed that her desk was moved to a different location; her telephone cdls were
monitored; her supervisor and coworkers acted in a “chilly” manner towards her, which made her
fed isolated;, the human resources department refused to further investigate her complaint once
they found out she filed an EEOC complaint; and her supervisor suggested that she might wish to
trandfer to another department because her depatment was shifting to a commisson format in
which the plantiff had previoudy struggled. See id. at 857. Affirming the didrict court’s grant
of summary judgment, the Circuit Sated:

These facts do not rise to the levd of an adverse employment action. “Retdiatory

conduct other than discharge or refusd to hireis . . . proscribed by Title VII only if

it dters the employee’'s ‘compensation, terms, conditions, or privileges of

employment,” or ‘adversdy affect[s] his [or her] status as an employee’” Ms. Heno

was working in the same job, for the same pay, with the same benefits. Moving her

desk, monitoring her cdls, being “chilly” towards her, and suggesting that she might

do better in a different department smply did not affect Ms. Heno's employment

gatus.

Seeid. (dterationsin origind) (citation omitted).

Fndly, in Sanchez v. Denver Public Schools, 164 F.3d 527 (10th Cir. 1998), the Circuit
agan dfirmed the didrict court’'s grant of summary judgment to the defendant on the plaintiff's
“retdiatory harassment” dam where the plantff faled to demonstrate that her supervisor's
conduct amounted to an adverse employment action. See id. a 533. The plantff in Sanchez
dleged that her supervisor, in retdiation for plantiff’s filing an EEOC complaint, made severd
ageis remarks, required her (but no one else) to bring a doctor's note when she was sick;

threatened to write her up for insubordination; and threatened to put her on a plan for improvement.

Seeid. Andyzing these dlegations, the Circuit Sated:
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This conduct dmply does not rise to the levd of a maeridly adverse employment

action sufficient to satisfy the second prong of the prima facie case. Courts

congdering the isske have held tha “‘unsubgtantiated ord reprimands and

‘unnecessary derogatory comments” such as those aleged here are not included

within the definition of adverse action absent evidence that they had some impact

on the employee’ s employment status.

It follows that “not everything that makes an employee unhappy” quadifies as
retdiation, for “otherwise, minor and even trivid employment actions that ‘an
irritable, chip-on-the-shoulder employee did not like would form the basis of a
discrimination suit.””

Seeid. (citations and quotations omitted).

Unlike the factua contexts of the cases described above, here there is no evidence that
anyone was unplessat or vulgar to plantiff. There is no evidence that anyone made demeaning
or derogatory comments to plantiff or about plantff. HPaintiff adleges only that defendant failed
to remedy the discrimination and that Ms. Bingham failed to provide a form that plaintiff needed.
Smply put, plantiff has falled to demondrate that Ms. Bingham’'s conduct or any other person’'s
conduct dtered his employment in any way. In the absence of such evidence, the court cannot
conclude that plantiff was subjected to conduct that was severe or pervasive enough to congtitute
an adverse employment action. Thus, because plantiff has faled to present sufficient evidence

from which a reasonable jury could conclude that he suffered an adverse employment action,

summary judgment in favor of defendant is gppropriate.

IT IS THEREFORE ORDERED BY THE COURT THAT defendant's motion for

summary judgment (doc. 46) is granted and plaintiff’s complaint isdismissed in its entirety.
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IT ISSO ORDERED.

Dated this 10" day of May, 2005, at Kansas City, Kansas.

5/ John W. Lungstrum

John W. Lungstrum
United States Digtrict Judge
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