IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

SHERRI LITTON, et al., )
)
Plaintiffs, )
) CIVIL ACTION
V. )
) No. 03-2377-KHV
MAVERICK PAPER CO., et al., )
)
Defendants. )
)

MEMORANDUM AND ORDER

Sherri Litton, Ronad Litton and Paper Conaulting And Design, LLC (“Paper Consulting”) bring
Uit againg Maverick Paper Company (“Maverick™), Robert W. Hatchand Richard Williamson, for various
cams arisng out employment and shareholder relationships with Maverick.

By virtue of the Court’ sorder of January 28, 2005, which dismissed some of plantiff’sdams, see

Memorandum And Order (Daoc. #66), the falowingdams remaininthe case: Sherri Litton’ sdams againgt
Maverick for employment discrimination and retaiation under Title VIl (Counts | and 11); Ron Litton's
dams againgt Maverick for employment retdiation under Title VII (Count 111); RonLitton’ sdams againgt
Maverick for breach of the executive employment agreement (part of Count 1V); Ron Litton’s claims
againgt Maverick for breach of the persond services agreement (part of Count V); Sherri Litton and Ron
Litton’ sdams against Maverick for breach of implied contract (Count V111); Sherri Littonand RonLitton's
dams againg dl defendants for breach of the shareholders agreement (Count 1X); Ron Litton's dams
againg dl defendantsfor breach of demand notes (Count X); Sherri Litton and RonLitton’ sdams againgt

al defendants for tortious breach of duty of good faith and fair dealing (Count X1); Sherri Litton and Ron




Litton's daims againg dl defendants for congtructive fraud (Count XI1); Sherri Litton and Ron Litton's
dams againg Hatch and Williamson for breach of fiduciary duty (Count XI11); and Ron Litton's clam

agang Hatch for fraudulent misrepresentation (Count X1V). This matter comes before the Court on

Defendants Motion For Summary Judgment (Doc. #67) filed February 7, 2005. For reasons stated
below, the Court sustains the motion in part.
l. Legal Standards

Summary judgment is appropriate if the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, show no genuine issue asto any materid fact and that

the moving party isentitled to a judgment as amatter of law. See Fed. R. Civ. P. 56(c); accord Anderson

v. Liberty Lobby, Inc., 477 U.S. 242, 247 (1986); Vitkus v. Bestrice Co., 11 F.3d 1535, 1538-39 (10th

Cir. 1993). A factud disputeis”materid” only if it “might affect the outcome of the suit under the governing
law.” Anderson, 477 U.S. a 248. A “genuing’ factua dispute requires more than a mere scintilla of
evidence. Id. at 252.

The moving party bears the initid burden of showing the absence of any genuine issue of materid

fact. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986); Hicksv. City of Watonga, 942 F.2d 737, 743

(20th Cir. 1991). Once the moving party meets its burden, the burden shifts to the nonmoving party to
demondtrate that genuine issues remain for tria “as to those dispogitive matters for which it carries the

burdenof proof.” Applied GeneticsInt'l, Inc. v. Firgt Affiliated Sec., Inc., 912 F.2d 1238, 1241 (10th Cir.

1990); see also Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586-87 (1986);

Bacchus Indus,, Inc. v. Arvinlndus., Inc., 939 F.2d 887, 891 (10th Cir. 1991). Thennonmoving party may

not rest on its pleadings but must set forth specific facts. Applied Genetics, 912 F.2d at 1241.




“[W]e mug view the record in a light most favorable to the parties opposing the motion for

summary judgment.” Deepwater Invs., Ltd. v. Jackson Hole Ski Corp., 938 F.2d 1105, 1110 (10th Cir.

1991). Summary judgment may be granted if the non-moving party’ sevidenceismerdy colorableor isnot
ggnificantly probative. Anderson, 477 U.S. at 250-51. “Inaresponseto amotion for summary judgmernt,
aparty cannot rely on ignorance of facts, on peculation, or on suspicion, and may not escape summary

judgment in the mere hope that something will turn up at trid.” Conaway v. Smith, 853 F.2d 789, 794

(20th Cir. 1988). Essentidly, the inquiry is “whether the evidence presents a sufficient disagreement to
require submissionto the jury or whether it isso one-sided that one party must prevail as amatter of law.”
Anderson, 477 U.S. at 251-52.

“Supporting and oppos ng afidavitsshdl be made on persona knowledge, shdl set forth suchfacts
as would be admissble in evidence, and shdl show affirmatively that the affiant is competent to testify to
the matters stated therein.” Fed. R. Civ. P. 56(e). Rule 56(e) aso requiresthat “copies of al papers or
parts thereof referred to in an affidavit be attached thereto or served therewith.” To enforce thisrule, the
Court ordinarily does not strike affidavits but smply disregards those portions which are not shown to be

based upon personal knowledge or otherwise do not comply with Rule 56(e). Maverick Paper Co. v.

Omaha Paper Co., Inc., 18 F. Supp.2d 1232, 1234-35 (D. Kan. 1998).

. Facts
The fdlowing facts are either uncontroverted or, where controverted, construed in the light most

favorable to plaintiffs?

! Inresponsetodefendants statement of facts, plantiffsrepeatedly state that they controvert
(continued...)




A. Maverick And Its Shareholders

In February of 1995, Ken Mast gpproached Ron Litton about starting Maverick, a paper
converting and distributing company. Litton recruited J.D. Battenberg to work for the company and until
January of 1996, Magt, Littonand othersranthe company. During that time, Maverick wasafast-growing
company which faced increasing demand for its services. Maverick was undercapitalized, however, and
needed additiona capital to maintain excellent credit to meet the growing demand for its services?

In late 1995, Madt told Litton and Battenberg that he wanted to sdll the company. Litton and

Battenberg initiated discussions with Robert Hatch about purchasing the company.® In January of 1996,

1(...continued)
facts but cite no record evidence in support of their position. See Raintiff's [Sic] Memorandum In
Opposition To Defendants Motion For Summary Judgmert (“PlaintiffS Response”) (Doc. #83) filed
March 29, 2005 at 4-82. Plantiffs dso cite numerous additiond facts. Seeid. The Court considersonly
those additiond factswhich plantiffs set forthin separately numbered paragraphs pursuant to D. Kan. Rule
56.1(b)(2). Seeid. at 82-112.

2 The paper busnessis unique, inthat suppliers uniformly employ strict credit guiddinesand

require prompt payment.

3 Hantiffs dlege that during thesediscuss ons, Hatchrepresented and/or promised Littonthe
falowing: (1) that he would provide capita to enable Maverick to obtain more credit and supplies and
thereby grow and be profitable; (2) that Littonwould be president; and (3) that Maverick would be a paper
digtributioncompany. Plaintiffsfurther alegethat based on theserepresentations, Litton and othersalowed
Hatch to purchase the company. See HantiffS Response at 86-87.

In support of these dlegations, plaintiffs cite the affidavit of Jm Armstrong. See Hantiffs
Response, additiond facts 1] 29-31, Exhibit 64. Defendants object that plaintiffs have not provided
auffident foundationfor suchtestimony. See Defendants’ Reply To RlaintiffsS Response To Uncontroverted
Facts, And Defendants Response To Plaintiffs Additional Facts (“Defendants Reply To Facts’) (Doc.
#92) filed May 5, 2005 at 122-23. Pursuant to Rule 56(¢€), Fed. R. Civ. P., “dfidavits shal be made on
persona knowledge, shal set forth such facts as would be admissible in evidence, and shal show
afirmaivey that the dfiant is competent to tedtify to the matters stated therein.” Armdrong’s affidavit
provides no information which demongtrates that he has persona knowledge regarding statements which
Hatch made to Litton, or whether Litton relied on such statements.  Plaintiffs have not sought leave to

(continued...)




Litton, Battenberg, Hatch, Richard Williamsonand other employeespurchased Maverick.* Out of 100,000
shares, Litton purchased 13,676 shares at $1.00 a share, for a debt invesment of $13,676.00. Hatch
purchased the largest number of shares and Williamson purchased the second largest number of shares.®

OnJanuary 16, 1996, the Maverick investorsentered into a sharehol ders agreement. With respect
to trandfer of shares, the agreement provided that “[n]o shareholder will sdl, assgn, give, grant, donate,
pledge, mortgage, encumber, charge or otherwise dispose of or transfer any of hisor her shares except with
prior Board Approva, or inaccordance with the terms and conditions of this Agreement.” The agreement
further provided that a“redemption event” would occur uponthe voluntary or involuntary termination of a
shareholder’ s employment with the company. Defendants Exhibit 8, §4.1. Incasesother than for-cause
termination, the agreement stated that the redemption price would be the apprai sed vaue of the shares. 1d.
114.2. It defined “gppraised value’ asthe most recent determination of thefair market vaue of the company
prior to the gpplicable redemptionevent, divided by the number of shares outstanding onthe date of which

such determination was made, determined as follows. “The Chief Financid Officer will complete an

3(....continued)
supplement the affidavit. The Court therefore disregards those statements for which plaintiffs have not
afirmatively shown tha Armstrong has personal knowledge. See, e.q., RantiffS Response, additiond
facts 1 29-32.

4 Hatch and Williamson had engaged in previous invesments and business dedlings with
Battenberg’suncle.

At an unspecified time, Hatch traded shares of Maverick to Williamson, in exchange for stock in
the Hedlthy Back Store. The record is unclear regarding the facts surrounding this transaction.  Plantiffs
cite pages 99 and 100 of Hatch’s deposition but they have not attached those pages as exhibits to their
memorandum. See Rlaintiff’s Response, additional facts  126.

5 The record is unclear regarding the number of shares which Hatch and Williamson
purchased.




gopraisal of the fair market vaue of the Company as of the end of eachfisca year of the Company as soon
theresfter asfinancid statementsof the Company for such fisca year are completed, such gppraisa to be
in accordance with such formulas, factors, and procedures as the Board directs” 1d. 14.2(a).

Maverick shareholders chose Litton to serve as presdent because he was aready running the
company and he knew the most about the paper industry. From January of 1996 until January of 2002,
Litton served as president and ran the day-to-day operations of the company.® From 1997 to January of
2002, Littonal soserved as chief executive officer (“CEQ”) of Maverick. Inaddition, from January of 1996
until May of 2003, Litton served as a member of the board of directors.

From January of 1996 to the present, Hatch has served as Chairmanof the Board of Directors of
Maverick.” Since January of 2000, Larry Kibler has served asits chief financid officer (* CFO”). Currently,
Maverick operates only asapaper converter, i.e. it converts huge ralls of paper into smaller pieces of paper
for customers.

B. Omaha Paper Purchases Maverick Shares

In October of 1996, Robert Powell, who was president of Omaha Paper Company (* Omaha
Paper”), told Littonthat Omaha Paper would like to buy Maverick. Omaha Paper was substantidly larger
and had access to paper mills and mill-gpproved loca franchises, which Maverick did not have. At the
time, Maverick operated primarily as a paper distributor and access to mill franchises could subgtantiadly

increase its ability to didtribute paper.

6 Neither Hatch nor Williamsonwasinvolved in day-to-day operations, but Hatch made the
financid decisons.

! Before 1996, Hatch had virtualy no experience in the paper industry. For abrief period
of time in 1998, Hatch did not serve on the board.
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At the end of 1996, Hatch loaned Maverick $531,000.00. For 1996, the company suffered
operating loss of $25,455.00 and net loss of $333,910.00.

In February of 1997, Maverick’s board of directorsapproved an appraisal of Maverick sharesat
$2.75 ashare. On March 5, 1997, Maverick shareholders reviewed a potentid sale of equity to five
employees of Omaha Paper. To facilitate the sdle, they agreed to increase the total number of Maverick
shares from 100,000 sharesto 129,473 shares. On the same day, Litton Sgned an executive employment
agreement to work as president and CEO of Maverick. The agreement provided that Maverick would pay
Litton aminimum sdary of $85,000 and give him acompany car. Asto duties, it provided asfollows:

[Litton] shall devote his entire productive time, ability and attention to the business of

[Maverick] and shdl perform dl dutiesin a professond, ethical and businesdike manner.

[Litton] will not, during the term of this Agreement, directly or indirectly engage inany other

business, either as anemployee, employer, consultant, principd, officer, director, advisor,

or in any other capacity, ether with or without compensation, without the prior written

consent of [Maverick].

Executive Employment Agreement at 1, Defendants Exhibit 7.

The agreement wasfor atermof three years, to be renewed automatically for successive one-year
periods unlessether party gave notice of termination180 days inadvance. Theagreement further provided
that Maverick could terminate Litton’ semployment withor without cause, as defined therein, and specified
the financid consegquences of termination, as follows:

A. The Company’s Board of Directors may a any time terminate the Executive's

employment with or without cause. The term “cause” as used herein shdl mean (i)

repeated insubordinationor willful disobedience of the directions of the Board of Directors

of the Company or (ji) habitua neglect of the duties to be performed under this Agreement

or (iii) the engaging in any conduct which is dishonest, or damages the reputation or

ganding of the Company or (iv) the Executive is convicted of a crimind act, or (v) the
Executive engagesin any act of mord turpitude.




B. If the Employment Period isterminated by the Company with cause, the Executive shall

be entitled to receive monthly paymentsequal to his Base Sdary for athree month period

commencing on the Termination Date. If the Employment Period is terminated by the

Company without cause prior to the end of the Employment period (other than pursuant

to Section 7), the Executive shdl be entitled to receive in twenty-four (24) equa monthly

payments an amount equd to two timesthe sumof (i) his Base Salary and (ii) the higher of

the amounts of incentive compensation paid to the Executive in the two years prior to the

termination. Payments of any amounts pursuant to this section other than payments for

termination with cause shdl be made in twenty-four (24) equa monthly installments.
Id. a 2-3. The agreement further provided that it could “be modified only by afurther writing thet is duly
executed by both parties.” 1d. at 3.

OnMarch11, 1997, Omaha Paper and Maverick entered into a purchase agreement under which
Maverick sold Omaha Paper 29,473 shares, at a price of $14.76 per share, for atotal of $435,021.46.8
As part of the transaction, Hatchand Williamsoneach agreed to sdll four per cent of their Maverick stock
(4,714 shares each, or atotal of 9,428 shares) to Kevin Powell and Robert Powell. In return, Kevin and
Robert Powdl| each signed promissory notesto Hatchand Williamsontotding $139,157.28. All Maverick
shareholders, including Litton, signed the purchase agreement, which included as exhibits the promissory
notes from the Powells to Hatch and Williamson. Litton did not object to the stock sale by Hatch and

Williamson.

8 The parties contend that Maverick sold Omaha Paper 25 per cent of its stock. See
Defendants Memorandum In Support Of Motion For Summary Judgment (“Defendants Memorandum”)
(Doc. #68) filed February 7, 2005, § 25; Pretrid Order (Doc. # 89) filed April 21, 2005, 1 4(a),
dipulation 14. According to the Court’s calculations, however, 25 per cent of 129,473 shares would be
32,368.25 shares.

The sales price was based on the prospect of Maverick gaining franchise mill access in Kansas
City. It was apparent to Litton, however, that Omaha Paper could not deliver mill franchises for Kansas

City.

Maverick planned to use the sales proceeds for operating cash flow and to partidly refinance its
loans, including the $531,000.00 loan from Hatch. To date, Maverick hasnot repaid the loanfromHatch
and it has missed scheduled interest payments on the loan.

8




The purchase agreement provided that Littonwas critica to the success of Maverick. Specificdly,
it stated asfollows:

The parties hereto agree that Ron Litton is absolutdly critica to the success of Maverick.

Thusthe parties bdieve it isnecessary to ensure his continued employment and have signed

him to an employment agreement dated March 4, 1997, attached as Exhibit D.

Purchase Agreement at 4, Defendants Exhibit 11.°

On March 11, 1997, Maverick shareholders entered into a new shareholders agreement which
contained share transfer and redemption provisions which were nearly identica to the origind shareholders
agreement. See Defendants Exhibit 10. At the time, Litton owned 11,582 shares in Maverick, which he
gill ownstoday.

InJune of 1997, inorder keep the Omaha Paper group fromdemanding its money back at $14.76
per share, Maverick’s chief financid officer (“*CFQO”) appraised the shares at $1.67 per share, which the
board approved. Litton agreed with the vauation.

For 1997, Maverick suffered operating loss of $286,717 and net loss of $589,675.

C. Maverick Offers Stock Option To Employees

InFebruary of 1998, asanincentive and to reward certain employeeswho had sustained reductions
in sdary, Maverick offered a stock option agreement which allowed employees to exercise options to

purchase stock at $1.67 a share within the next ten years. Litton recelved an option to purchase 2,197

shares, whichhe never exercised. Litton’ swife, Sherri Litton, worked in variouspositionsat Maverick and

° The exhibit numbers referenced in Defendants Memorandum (Doc. #68) filed February
7, 2005, do not match the exhibit numbersonthe Court’s ectronic filing sysem. On May 23, 2005, at
the Court’ s direction, defendants filed an index which cross references the old exhibit numbersto the new
exhibit numbers. See Doc. #96. In this order, the Court refersto the old exhibit numbers.
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received an option to purchase 1,698 shares. Sherri Litton exercised her optionon November 28, 2000.

D. Maverick SettlesLawsuit With Omaha Paper

In late 1998, Maverick settled alawsLit with the Omaha Paper group.’® Under the settlement, all
parties dismissed their dams and the Powels pad Maverick $55,000. |In addition, as part of the
settlement, the Omaha Paper group transferred its Maverick stock (including the 9,428 shares which the
Powdls had purchased from Hatch and Williamson) back to Maverick. In return for the 9,428 shares
which the Powells had purchased from Hatch and Williamson, Maverick paid Haich and Williamson
$50,000 each.™* The settlement agreement did not reflect the $50,000 paymentsto Hatch and Williamson
and no board minutesrefer to the payments. Maverick’ sgenerd ledger, however, indicates that Maverick
paid $50,000 eachto Hatch and Williamson for the “ buyback of stock.” Plaintiffs Exhibit 12. According
to Litton's caculations, Maverick paid Hatch and Williamson $10.60 per share for the stock which it
bought back.

For 1998, Maverick suffered $116,793 operating loss and $604,341 net loss.

E. Maverick Promotes Sherri Litton To Operations M anager

During the summer of 1999, Litton promoted Sherri Litton from retail storemanager to operations

manager, a new position which he had created. Maverick did not post the position and Sherri Litton did

10 Defendants assert that the lawsLit resulted from Omaha Paper’s failure to deliver mill
franchisesand the Powells fallureto pay promissory notes, but they do not citerecord evidence to support
these dlegations. See Defendants Memorandum 11 40.

1 Defendants indst that Maverick’s payments to Hatch and Williamson were for the

promissory notes which the Powells had signed, and not to purchase the Maverick stock. Congtrued in
the light mogt favorable to plaintiffs, the record supports an inference that Maverick compensated Hatch
and Williamson for the 9,428 shares which it received fromKevin and Robert Powdl —and for which the
Powells still owed Hatch and Williamson under the promissory notes.
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not complete an applicationor interview for the job. As operations manager, Sherri Littonwasresponsible
for humanresource functions suchas payroll, accounts payable, accounts receivable, buildingmaintenance,
smdl equipment purchases and job safety. Before the promotion, Sherri Litton had no formd training in
human resources, athough she had attended one seminar on payroll and benefit adminidration. She had
received no training on human resources policies and procedures or sexud harassment complaints.

F. Hillcrest Loan Workout

During 1999, Maverick operated through a$2,000,000 revalvingline of credit fromHillcrest Bank
(“Hillcrest™). To secure the loan, Maverick pledged its inventory, which it reported to the bank on a
monthly basis. In an atempt to improve profitability, Maverick decided to seek outsde financing to
purchase asheeter.*? Inthe course of applying for the second loan, Maverick discovered that itsinventory
was $2,000,000 less than what it had been reporting to Hillcrest. Hillcrest was furious when it learned of
the erroneous reports. Hatch intervened and proposed that Maverick officers pledge certificates of deposit
(“CDs") to restore the collaterd. Hatch pledged CDs worth $700,000 and agreed to put a second
mortgage on hishouse. Litton pledged a $25,000 CD, and other Maverick officers pledged CDstotding
$125,000. Hillcrest agreed to the plan but aso required that Maverick pay down $450,000 of the loan
balance every year and asked Maverick to hire a“legitimate” CFO.

In late 1999, Hatch began to focus Maverick’s business on paper converting instead of paper
digtribution. Hatch encouraged Maverick employeesto wait until itssuppliers® squealed” before stisfying
accounts payable. Maverick’ ssuppliersresponded by stopping shipments, which caused Maverick tolose

customers. By that time, in addition to pledging $700,000 in CDs, Hatch had loaned Maverick atota of

12 The parties do not describe what a sheeter is.
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$2.6 million. For 1999, Maverick suffered operating loss of $344,451.13

In January of 2000, Maverick hired Larry Kibler to serve as CFO. During that year, Maverick
suffered $329,050 operating loss and $850,093 net loss.

G. Litton’s Attempt To Sell Maverick Shares To Battenberg

On March 1, 2000, Litton wrote Battenberg, offering to sl his 11,582 shares in Maverick for
$350,000 (more than $30.00 ashare). As part of the proposa, Littonwanted Battenberg to employ him

at Maverick for 15 yearsat $15,271 per month. In theletter, Littonstated asfollows [A]syou know, this
is not the company that | envisoned managing, it is more what youhad inmind. From a persona point of
view, | do not care to own part of Maverick if | don't run it, but | think Maverick needs the business that
| have today and other businessthat | can bring inif | devotetimeto it.

Defendants Exhibit 16.

Battenberg apparently did not respond. Morethan ayear later, on October 12, 2001, Littonwrote
Hatch and Battenberg, Sating as follows:

The subject of an exit plan for me that we discussed last April seems to be avoided.

JD, you have stated numerous times that you have had the desire to own and manage a
converting company for many years. Y ou have aso stated frequently that you want to be
the one to buy me out.

The reasonsthat | want this taken care of are numerous:

| do not have a desire to run a production company.

| do not care to be a machine operator and maintenance man.

The persond philosophies| have are different than yours.

| seethe amount of time and care that | dedicate to Maverick and fed that
it isfar grester than others.

. | need more persond time to evauate other opportunities.

F. If you want the business moved to you persondly you need to start now.
G. | have disagreed from the beginning with the dimination of paper sdes.

Cow>»

13 The amount of net loss for 1999 isnot legible. See Defendants Exhibit 1 and Plaintiffs
Exhibit 10.
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H. | have beenat odds withyouand Ralph over the Jagenberg purchase and
inddlation and am frankly just tired of it.

| fed like Maverick is now in the right place at the right time to assume the mgority of
converting inthe KC area. If you want Maverick to continue to grow, you need to do it
now. If I amgoingto continue to be the one to secure businessiin the future and figure out

how to make Maverick work, then | just want to know that, then| will figure out another
plan with an outside party down the road.

If youare or are not cgpable of doing this, | want to know by October 23.
If you want to put together aplan to make it happen, great. Then | want
an outline of how to do it by November 2.

Plaintiffs Exhibit 11.

On November 2, 2001, Litton wrote Battenberg, stating that he had discussed with Hatch
Battenberg's “reluctance to move forward.” Litton stated that Hatch had speculated that perhaps
Battenberg was unsure howto structure an offer. Litton opined that hisinterest in Maverick wasworth the
amount which he and his wife would earn in normd income over the next 15 years, $18,825 a month or
$3,388,500total. He outlined a plan for payment and proposed that Battenberg make the paymentstoa

company which he would set up. On November 7, 2001, Battenberg responded by e-mail as follows:

| reman, as | have been from Maverick’'s inception, very interested in assuming
management of the company and eventudly owning it.

| recognize that you have given a lot of thought to defining the value you would like to
reglize from your investment of time, capitd, and energy inMaverick over the past severa
years.

| would be willing to consider paying afar financid vaue for the company, once the vaue
of the business could be forecasted withsome rdigbility. However, as Maverick has been
losing substantia amounts over the past severd years, | believeit is premature to attempt
to caculate an gppropriate vauation for future net income.

Whatever our future communication regarding changes in share ownership, any formula
proposed will require the approval of the Board. It would also need to take into
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cong derationthe input of other shareholdersinthe company. Therefore, | believewe must

involve the Board in any and al future discussions, and must formaly develop and review

with them as per our Shareholders' Agreement any buyout formula.

Plaintiffs Exhibit 7.

H. Sherri Litton Views Pornography On Battenberg's Computer

In October, November or December of 2001, between 5:00 p.m. and 5:30 p.m., Sherri Litton
entered Battenberg' s office to ask a software question. Battenberg tried to open acomputer program and
pornographic images of nude women popped onto his computer screen for about two minutes.  Sherri
Litton did not discipline Battenbergnor did she document his personnd file regarding the incident. Under
Maverick’s policies and practices, when Stuaions arose which required intervention, human resources
typicaly reported the incident to the employee' s supervisor, who would take gppropriate action.

Sherri Littonreported the pornography to her husband, who was Battenberg' s supervisor. Litton
looked at the hard drive of Battenberg’'s computer and the computers of other employees and found that
Battenberg' s computer (and only Battenberg' scomputer) had beenused to view pornography. Based on
times of access and Battenberg' s schedule, Littonconcluded that Battenberg had been using the computer
to access internet pornography. In investigating the incident, Litton did not ask Battenberg for an
explanation, nor did he seek guidance from the employee handbook or anyone dse.

l. 2002 Budget And Litton’s Efforts To Reduce Personal Income Taxes

On October 23, 2001, Litton wrote CFO Kibler, asking for ways to increase his tax basis in
Maverick. Among other things, Litton asked Kibler to immediately review whether he could cash the

$25,000 CD which he had pledged as collaterd for Maverick and use the proceeds as a direct loan to

Maverick.
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Shortly thereafter, in November of 2001, Litton and Kibler began preparing a budget for 2002.
During the budget process, Litton and Kibler typicaly discussed the budget and Kibler created a*“ pass’
at the budget. When Litton and Kibler were satisfied with the pass, they presented it to Hatch, who made
financid decisons for Maverick. During the process, Kibler usudly prepared two or three different passes
at the budget.

On November 21, 2001, Kibler prepared the fird pass of the 2002 budget. It projected aloss of
over $200,000 before paymentstotaing $450,000 under the work-out planwithHillcrest. Including work-
out payments, the first pass projected total net loss of $656,000. Hatch told Litton and Kibler that the first
pass was unacceptable and asked them to develop dternatives.

On November 27, 2001, Litton e-mailed Kibler asfollows:

Go ahead and have . . . Hillcrest change over the CD aswe discussed. Pay me out, then
| loan Maverick the money to placein anew CD.

| dlso want to look at ddaying mine and Sherri’ s December paychecks until Jan. 2, 2002.
| would guess to accrue them and fund them at the bank, but not issue them until Jan. 2.

Also, | want to look a moving the amount that | will be owed at year end in expenses, to
aloanto Maverick. Maverick pays me the expenses, and | then loan a smilar amount
back to Maverick, paid over the next 12 months. Then, for 2002, | will use the company
AX credit card for the mgjority of business expenses.

The lagt thing is more difficult, but | want to look at it to start in January 2002. | am
thinking about setting up a partnership, Sherri and I, to have our compensation paid into
ingtead of a paycheck. The dollar amount will be the same as our current compensation,
plus the SS amount the company pays. This will dlow us to make our daughters
employeesand thenmake college expenses deductible. Thiswould most like[sic] require
acontract between Maverick and the partnership to provide services. All taxesand FICA
would be paid by the partnership and a 1099 would be issued at year end.

Pantiffs Exhibit 4. Kibler printed the email and made contemporaneous notes which indicated that
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Litton’ splanto employ his daughters* soundslike tax avoidance” 1d. Kibler dso questioned whether the
Littons could remain in Maverick’s 401K and health insurance plans if they worked as independent
contractors.

Kibler followed Litton’ s directions to convert the CD to a loan to Maverick. Inturn, Maverick
used the proceeds to provide another CD for collateral on the Hillcrest loan. Asto compensation, Kibler
told Litton that they needed an agreement between the new company and Maverick. Litton asked Kibler
to draft an agreement. Kibler understood that the Littons intended to remain working in their current
positions at Maverick for the same amount of compensation which they then received.

OnDecember 10, 2001, Littonand Kibler proposed a second pass budget to Hatch.** Thesecond
pass proposed changing the sdary and commission structure of two salespeopl e, induding Battenberg, by
cutting their base sdaries and increasing sdlescommissons. After receiving the second pass, Hatch called
Kibler in frustration and complained that not much in the second pass had changed.

On December 20, 2001, Litton incorporated a new company caled Paper Consulting & Design,
LLC. He prepared draft minutes for a meeting held January 1, 2002, which stated that officers were
selected asfollows President and Treasurer, Ron Litton; Vice Presdent and Secretary, Sherri Litton. The
draft minutes also reflected sdariesfor the Littons. In fact, no board meeting was held and Litton did not

tell Hatch about the new company.*®

14 The second pass was the last proposed budget which contained input from Litton.

15 In the past, Litton had discussed with Hatch his need to look for other business
opportunities and perhaps set up another corporation.
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OnJanuary 2, 2002, Kibler faxed Hatch three budget dternatives.’® Thefirg dternaive reflected
the amount of loss projected under second pass budget. The second dternative proposed terminating the
employment of Litton, Sherri Litton and Bill Snyder, the converting manager, because they were not a
“pogitive contribution” to the company. 1t aso proposed cutting Armstrong’ sbase salary to makehimwork
0ldy for sslescommissions. The second dternative would result in anet loss of $218,263, but asavings
of $340,000 over the first and second pass budgets. The third dternative was the same as the second
dternative, but it kept Litton employed at Maverick. Kibler made the recommendations on his own,
without any input fromHatch. Kibler believed that Litton did not contribute to salesand had an overbearing
gyle of managemen.

Later on January 2, 2002, after Kibler faxed the budget dternatives to Hatch, Kibler met Hatch
at apancake house to discuss the budget dternatives. Kibler explained that (1) he could perform Sherri
Litton’sjob; (2) he was not impressed with Litton’ s day-to-day contribution to Maverick; (3) Snyder was
not contributing pogitively to Maverick; and (4) Maverick did not need an executive of Litton’s* megnitude
and sdary.” Hatch did not want to fire Litton because he was afraid that Maverick would lose Halmark
businessasaresult. Hatch told Kibler that he wanted to discuss the proposa with Litton, but that Kibler
should planonthe third dterndtive, i.e. firing Sherri Littonand Snyder but keeping Litton. Hatch and Kibler
a0 discussed Battenberg' s performance. Kibler told Hatch that Battenberg was the person who kept
Maverick going and that inadditionto sales, Battenberg handled dl operations problems. Kibler so said

that Battenberg made most of the sales cdls for which Litton took credit.

16 Kibler did not draft this document as part of the regular budget processand in drafting it,
he did not include Litton.
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Kibler created a document entitled “third pass’ budget, dated January 7, 2002, which included
Littonand Sherri Littonas employees and decreased the salaries of Battenbergand Armstrong.*” Thethird
pass projected that Litton’ saccountswould generate $620,000 in rewinding business, $656,375 inlogigtics
sdesand $72,000 in sheeting accounts. It projected that Battenberg’ saccountswould bringin$310,299
in rewinding business and $205,020 in sheeting business.

Onthe morning of January 9, 2002, Hatch met Littonat aHoliday Innto discussthe budget. Hatch
stated that he wanted to leave Battenberg' s sdlary aone, i.e. not decrease his base sdlary or increase his
commissons. Littontold Hatchthat Sherri Litton had seen pornographic materia on Battenberg' scomputer
and that he had searched Battenberg’'s computer and found that he had visited pornographic web Stes.
Litton gave Hatchalis of pornographic web sitesand asked himto discuss the matter with Battenberg and
resolve the Stuation. The next day, Hatch asked Battenberg about the incident. Battenberg explained that
while Sherri Litton wasinhis office, a* cookie” unexpectedly popped up when he re-booted his computer.

J. TheLittons Ask To Work AsIndependent Contractors

In the afternoon of January 9, 2002, Litton faxed Hatch a memorandum which stated as follows:

Beginning Jan. 1, 2002, | set mysdlf and Sherri up asindependent contractors instead of

employeesof Maverick. | did that for two reasons, one is to take some tax advantage on

the educational expensesfor our kids. Secondly, by beingin the Maverick 401K program,

| was going to make it have atop heavy situationwhichwould have required Maverick to

make a contribution to all employees of about 3% of payroll, which could be $30 to

$40,000.

Asyou can see from the attached agreement that Larry believes we should have, thereis
no increase in mine or Sherri’s compensation from Maverick.

1 Hatch does not recal seeing the document. Kibler testified that as of January 7, 2002,
Hatch had not yet decided whether to terminate the employment of ether Litton.
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Larry ft that there should be an agreement between Maverick and us, so | asked him to

look at one. It redly does not matter to meif we do or not. | meant to discuss with you

this morning [but] we ran out of time. Please advise or change as you need.
Defendants Exhibit 27. Attached to the fax was a draft persond services agreement between Maverick
and Ron Litton LLC, whichKibler had prepared. The proposed agreement stated that Litton would serve
as presdent of Maverick and Sherri Litton would serve as operations manager. It further provided that
Maverick would pay the LLC $7,085 per month for Litton's services and $3,500 per month for Sherri
Litton’s sarvices, plus afive per cent commission on GP/Halmark sdes®

Prior to January 9, 2002, Littonhad not told Hatch that he was thinking of forming anew company
so that Maverick could pay him as an independent contractor. Hatch testified that when he recelved the
fax, he fdt startled and thought that Maverick’s CEO was dumping it out of the blue, without warning and
without a phone call. Hatch further testified that he caled an emergency board meeting for January 11,
2002, to discuss the situation.

K. Maverick Board RemovesLitton AsCEO

On January 11, 2002, the board held a telgphonic mesting.™® According to its minutes, the board

reviewed the exigting employment contract withLitton, dated March5, 1997, and removed histitle of CEO

18 Although the record is not clear, it appearsthat Litton did not receive sdles commissions
under the executive employment agreement. The executive employment agreement provided aminimum
base salary of $85,000 per year plus medical and group lifeinsurance, participationinany pensionor profit
sharing planavailable to employees and acompany car witha gross purchase price up to $500 per month.
See Defendants Exhibit 7.

The proposed persona services agreement defined “GP/Halmark saes’ as “the grossmarginon
dl billings for Halmark shedting, al Eagtern Tissue logidtics billings, dl Longview Paper logidtics hillings
and al Georgia Padific billings for logitics and rewinding.” Faintiffs Exhibit 27.

19 Three members — Hatch, Williamson and Litton — comprised the board. Hatch and
Williamson routinely out-voted Litton.
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to bring the Agreement into compliance with Company bylaws which required that the Chairman be the
CEO.? Pantiffs Exhibit 17. It aso reviewed the draft personal services agreement with Ron Litton LLC
and directed Hatchto implement the agreement subject to review by tax counsdl. Finally, the board agreed
that“ ChairmanHatch needed to more clearly exercise the CEO roleand initiatewhatever restructuring, cost
savings actions were, inhisopinion, appropriate to improve finanda results.” 1d. The minutes do not state
that the board conducted the meeting on an emergency badis, that the board believed that the Littons had
resgned their positions a Maverick, that the executive employment agreement with Littonwas terminated
or that the persona services agreement with Ron Litton LLC would replace the executive employment
agreement with Litton. After January 11, 2002, Hatch assumed the role of CEO of Maverick.
Beforethat time, he had not had engaged in day-to-day duties regarding management and operations of the
company.

On January 13, 2002, Hatch sent Litton a letter which stated that athough the shareholders
agreement identified Hatch and Williamsonas the only non-employeeswho could own Maverick stock, the
board would grant Littona special exceptionand permit himto continue holding shares. On the same date,
Hatch sent Litton another letter which stated that the board had approved compensating him and Sherri
Litton through a new company, Paper Consulting & Design. The letter stated that the board * understands
that now you and Sherri are both working for the new LLC.” Defendants Exhibit 29.

L. Hatch Decides To Fire Sherri Litton

Between January 12 and January 15, 2002, Hatch told Litton that he planned to discharge Sherri

0 Privady, board membersquestioned whether the employment agreement was il ineffect
if Litton was no longer a Maverick employee.
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Litton. On January 15, 2002, Sherri Litton sent Hatch a four-page single-spaced |etter which expressed
“concern, disagreement and shock” regarding his recent plan to cut costs. Defendants Exhibit 30. Sherri
Littonacknowledged that it was*“ critical to make changesinour current operationto atain profitability” but
stated that Hatch had based his plan soldy on numbersand without understanding day-to-day operations,
employees and what they did, and the persondity of the company. She further stated as follows:

Firg and foremogt, from an employee standpoint the oldest, largest and most constant
problem has been J.D. Battenberg. He has single handedly cost this company hundreds
of thousands of dollars. 1 am sureright about now you arethinking | am onthe“Ron Litton
band wagon.” | can only assure you that | am afreethinking independent individua with
my own strong opinions that many times do not concur with Ron's. ... . | can dso tell you
with utmost confidence that the mass mgjority of the employees fed the same. * * *

* * * JD.’s reputation of disappearing for two or three hours and taking two and three
hour lunches for years creates problems in maintaining a well ran [sic] and productive
environment. * * * JD. is considered ajoke inthe company, the mass resentment for the
preferentia treetment he hasreceived ishuge and he is looked uponas adacker who does
nothing to earn a paycheck. * * *

Don’t misunderstand, | do not presume that another individua cannot replace the job
function | perform. | certainly do not want to come across as some sort [of ] braggart or
sound asif | amirreplaceable. Possibly even Larry could do my job function, he certainly
isintdligent enoughto do it but he would have to be willingto lower himsdf out of hiscasile
to roll-up hisdeeves and so some grunt work whichhe has not shown himsdf willingto do.

** * Mogt of my experiences with J.D. have been tolerable but never with respect and a
few have been unacceptable. | have experienced tantrums, screaming, ydling, hitting and
throwing things and once his fisted hand raised to me. | witnessed crying and erratic
behavior. | have experienced Internet pornography on his computer. | have experienced
pathologicd lying. | have experienced denid; sdf interest and revenge toward others.
Some of these actions certainly have been cause for immediate dismissal and would have
resulted with any other employee, especialy another woman[,] in alega action.

Id. Only one sentence of the letter referred to the pornography incident with Battenberg, and Sherri Litton

did not dlaim that her discharge was motivated by that incident.
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M. Hatch Investigates Restructuring Plan And Pornography Incident

For the board meeting on January 17, 2002, Hatch asked Litton to discuss his proposed
restructuring planand the pornography incident with Battenberg. Before the mesting, Litton provided alist
of topicsfor discusson. Thelist referred to apotentia age discrimination lawsuit regarding the termination
of Bill Snyder (who was 60 years old) and a potentid retdiation suit regarding the termination of Sherri
Litton, based on the pornography incident with Battenberg. See Defendants Exhibit 31L-M. Regarding
the “[movement of JD Battenberg to the position of converting manager,” the list stated as follows:

1 Previous falure in the position.

2. Current falure in sdles efforts.

3. No pendty for previous falureand no penaty for current failure, compensation is
not being changed to lower cogts.

4. Associaion with Raph Spears, of Superior Systems to the detriment of Maverick
Paper. Maverick wasterribly overcharged for the Jagenberg overhaul aswel and
JD and Ralph misrepresented the performance possibilities of the equipment and
when it would perform. Maverick actually took possession of the equipment in
January of 1999.

5. Investment in Cereal Ingredients, which canbe construed as providing preferential
treatment of job security over other employees and shareholders. In addition, JD
is the nephew of Bill Wash, good friend, business associate and co-investor with
Bob Hatch.

6. Pornographic internet activity at the office, witnessed by afemde.

7. Ongoing personal digractions that have taken him away from Maverick for as
much as 30 days at atime, and consstently continues.

8. Refusal to account to the President for general whereabouts, sales reporting and
sdes planning for at least the last three years.

0. Continued recommendation by the President, to the Chairman for dismissal or
modification of compensation plan.

10. Disrespected by the generd employee population.

11. Potentia conflict of interest due to invesment in CI by Battenberg resulting in
preferentia trestment within Maverick.

Defendants Exhibit 31L.

On January 17, 2002, the board met telephonically and Litton discussed his lig of issues. The
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board agreed to pay Sherri Litton $7,500 if “both the company and Sherri Litton agreeto cooperate fully
with each other and to refrain from any sort of disparagement regarding the other.” Defendants Exhibit
31G. The board's proposed letter to Sherri Litton stated that the payments “are not severance checks
(snce you are not a Maverick employee) but a token of our appreciation of your efforts and past
association with us” 1d. The board also reviewed arevised persond services agreement with Ron Litton
LLC. SeeDefendantsExhibit 31H. The proposed agreement stated that beginning January 16, 2002, Ron
Litton LLC would provide the following services: maintain “GP/Hdlmark sales” grow “GP/Halmark
business’ and bring new logistics and conversion business to Maverick. 1d.

After the meeting, Hatch asked Battenberg to provide a written response to each dlegation on
Litton'slist of topics. Two days later, on Saturday, January 19, 2002, Battenberg faxed a three-page,
sngle-spaced letter. With regard to the pornography incident, Battenberg explained as follows:

| have never visited pornographic web-sites at the office or a home. On the one occasion

observed by Sherri Litton, | opened internet [Sic] onmy computer at her request, and the

internet opened with a*“cooki€’ or insat advertisement for a pornographic web-site. | did

not then, and have never, visited such web-gtes, and if my computer was used to do so,

it was done by someone other thanmysdlf onmy thenunsecured computer inmy accessble

office (there isno lock available on my door). Sherri joked at the time that she had had

amilar experiences on her computer, and that other previous employees of Maverick had

vigted these advertised web sites on a regular bass while employed by Maverick, with
both Ron and her knowledge.

Defendants Exhibit 32 (emphasisin origind).
The next day, Sunday, January 20, 2002, Hatch and Battenberg discussed Battenberg’ sresponses

for savera hours. That evening, Haich cdled Litton and told him that he had received a response from
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Battenberg and that he was going forward with the reorganization as planned.?* The same day, Hatch sent
Sherri Litton athank-you letter and a check for $7,500.00.

N. Hatch Implements Part Of Restructuring Plan

Hatch promoted Battenbergto VicePresident of Operations. In that position, Battenberg assumed
many human resources dutieswhich Sherri Litton had performed. Battenberg aso became responsiblefor
building maintenanceand work safety programs. Other employees aso assumed dutieswhich Sherri Litton
had performed: Kibler assumed payroll and accounts receivable dutiesand Snyder became responsible for
plant gaffing. Although the plan which Hatch had endorsed cdled for discharging Snyder and converting
Armdirong’ spay to commissons only, Hatchdid not take those actions. Haich testified that he did not fire
Snyder because Battenberg objected that it would result in other employees bearing too much work.

O. Per sonal Services Agreement Between Maverick And Ron Litton LLC

On January 22, 2002, Maverick and Ron Litton LLC entered into a persond services agreement
under which Ron Litton LLC would provide services regarding maintenance of GP/Halmark business,
growing GP/Ha lmark businessand bringing innew and conversionbusinessto Maverick. Hatchtold Litton
that he wastired of talking about changes to the agreement and that Litton had to “sgnit or else” Litton
understood that Hatch would fire him if he did not Sgnthe agreement. Thefind agreement containscertain
terms which Hatch proposed and which differed from the first draft which Litton had proposed. Litton's
origind intent was to retain the same terms as the executive employment agreement. In discussons with

Hatch, however, he never expressed any belief that the original executive employment agreement was Hlill

2 On thisrecord, it appears that Hatch was referring to the third budget dternative which
Kibler proposed on January 2, 2002, i.e. terminating the employment of Sherri Litton and Snyder and
cutting Armstrong's base sdlary to commissions only.
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in effect.

The find persond services agreement did not state ajob title for Litton, and he understood it to be
a demotion from president to salesperson for less pay. The find agreement provided a different
compensation scheme which included a higher base sdlary but made it more difficuit to earn commissions.
Specifically, as to compensation in 2002, the find agreement stated as follows:

1) A monthly lump sum fee of $9,000 for each month in 2002 that Maverick’ s total
invoices for GP/HadlImark sales are maintained and achieve or exceed the
comparable month in Maverick fisca year 2001.

2) For growth above the 2001 invoiceleve for GP/Halmark sales, if any, Littonwill
recelve acommissonof 5% for that portion above 2001. Thiscommissonwill be
paid monthly.

3) For approved, completely new converson business to Maverick secured by
Litton, the LLC will receive a 7% commission for the first 12 months of new
busness Thiscommission will be paid monthly.

Defendants Exhibit 34.
For compensation in future years, the agreement provided as follows:

1) The monthly lump sum for maintenance of GP/Halmark sales will be maintained
at $9,000 and caculated againgt the immediately preceding year in the same
manner as 2002.

! Sdes growth, if any, above the level of the 2001 year will continue to earn
a 5% commission, paid monthly.

! In the event of sdes decline from the preceding year, the fla fee will be
reduced proportionately.

2) Commissions on completely new business will be 7% for the firgt 12 months, 5%
onthe annua growthover the previous 12 months, and 3% onthe balance or base.
Commissions, if any, will be paid monthly.

Asto the parties relationship, the agreement stated as follows:

a It isunderstood by the partiesthat Littonis anindependent contractor withrespect
to Maverick, and not an employee of Maverick.
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b. Itisunderstood by the partiesthat aslong as Litton is receiving compensationfrom
Maverick, Litton or employees of Litton will not engage in business directly or
indirectly competitive with Maverick.

C. Litton will be responsible for its own hedth or other insurance.

Id. The agreement provided that it superceded any prior written or oral agreements between the parties
and that either party could terminate it upon 90 days written notice to the other party. Id. 115, 8. Litton
signed the agreement on behdf of “Litton, LLC.” In fact, however, Litton did not incorporate an entity
cdled “Ron Litton LLC” or “Litton, LLC.”

The persona services agreement did not refer to the executive employment agreement between
Litton and Maverick.

For seven months, between January 22 and August 22, 2002, Litton continued to work regular
hoursat Maverick. During thistime, his accounts generated $758,892.55 in sdles, including $162,588.97
in new business. In addition, he secured one new customer, Longview Fiber, which generated sdes of
$22,292.88 over five months. Despite histitie change, Maverick employees continued to regard Litton as
an authority figure.

P. Kibler Devalues Maverick Stock To $.01 Per Share

On dly 2, 2002, Kibler valued Maverick stock at $.01 ashare. According to Kibler, he based
the vaduation on the fallowing facts: (1) the company had a negative net worth of $3,600,000; (2) the
company had negative cash flowsfor 2000 and 2001 and a projected negative cashflowfor 2002; and (3)
the company owed Hatch $2,692,000 plusinterest. On August 22, 2002, theboard, whichincluded Litton,

unanimoudy gpproved the vauation.

Q. Hatch Terminates Personal Services Agreement With Litton After Discussing
Potential Lawsuit By Sherri Litton
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OnAugust 23, 2002, Hatch and Litton met to discuss a potential retdiationsuit by Sherri Litton.?
At the end of the meeting, Hatch expressed frustration and sad that he was going to terminate Litton's
personal services agreement. That afternoon, Hatch faxed Litton aletter which provided written notice of
termination of his persond services agreement with Maverick.

The day before, on August 22, 2002, the board had given L itton permissionto continue negotiating
a high dallar deal concerning the acquigtion of Sea-Pak. Hatch viewed the acquisition as a major
opportunity for Maverick. The board did not discuss Litton’sjob performance. The same day, Hatch had
faxed informationto Williamsonwhichindicated that Litton had information to passonregarding Sea-Pak.

On September 10, 2002, the board — comprised of Hatch, Williamson and Litton — met and
reviewed the termination letter which Hatch had faxed Litton on August 23, 2002. The board endorsed
the letter over Litton’s objection.

R. Maverick Employment Policies

Maverick employment rules expressy prohibit possessing pornography and using company
computers for personal business.

Sherri Litton developed Maverick’ semployee manud, and Litton signed the introductory page as
presdent. The manual stated that Maverick would not take adverse employment action against an
employee who in good faith reported harassment. It aso stated that “I further understand that my
employment is terminable a-will by ether mysdf or Maverick” and that “I understand that no contract of
employment other than at-will has been expressed or implied and that no circumstances arising out of my

relaionship will ater my a-will employment relationship unlessexpressed inwriting, withthe understanding

22 According to Hatch, the purpose of the meeting was to review Litton’s job performance.
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specificaly set forth and signed by mysdlf and the President of Maverick Peper.”

The manud aso provided alist of certain occurrences, including willfu violation of any company
rule, which*may result inimmediate dismissa without warning.” Rlantiffs Exhibit 51 at 28-29. It provided
another lig of occurrences, including unsatisfactory or carel esswork, which*“may be subject to disciplinary
action, induding possible immediate dismissal.” The manud further provided that “[t]his list is not all-
indusve and, notwithgtanding this list, al employees remain employed ‘at will.”” Id. at 29-30. For
infractions whichdid not result inimmediate dismissal, the manua provided athree-step discipline process
whichinvolved verbal warning, written warning and dismissal. Seeid. at 30-31. Withrespecttodiscipline,
the manual stated asfollows:

This policy pertains to matters of conduct as well as the employee’s competence.

However, an employee who does not display satisfactory performance and

accomplishment on the job may be dismissed, in certain cases, without resorting to the

seps st forth inthis policy.

Under normal circumstances, managers are expected to follow the three-step procedure

outlined below. There may be particular Stuations, however, in which the seriousness of

the offense justifies the omisson of one or more of the sepsin the procedure. Likewise,
there may be times when the company may decide to repest a disciplinary step.

* * *

Employment and compensation with Maverick Paper is “a will” in that they can be
terminated with or without cause, and with or without notice, at any time, a the option of
either Maverick or yoursdf, except as otherwise provided by law.

If your performance is unsatisfactory due to lack of ahility, failure to abide by company
rules or falure to fulfill the requirements of your job, you will be natified of the problem.
If satisfactory change does not occur, you may be dismissed. Some incidents may result
inimmediate dismisA.

Id. at 30-31.

The shareholders agreement required that Maverick stock be vaued annudly. Such vauations,
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however, were not performed uniformly or annudly. Although businesses can bevaued inmany ways, the
typica business valuation attempts to represent the investment value of a company to anew owner.
Maverick has offered to redeem plaintiffs stock at $.01 per share.
. Analysis
Asnoted, in light of the Court’ sorder of January 28, 2005 (Doc. #66), the following dams remain
inthe case:
A. Sherri Litton’ sdaims against Maverick for discriminationand retaliationunder Title
VIl (Counts | and I1);
B. Ron Litton's dams against Maverick for retdiaion under Title VII (Count I11);
C. Ron Litton's claims against Maverick for breach of the executive employment
agreement (Count IV);
D. Ron Litton's dams againg Maverick for breach of the persona services
agreement (Count V);
E Sherri Litton and Ron Litton's daims againgt Maverick for breach of implied
contract (Count V1I1);
F. Sherri Litton and Ron Litton's dams againg dl defendants for breach of the
shareholders agreement (Count 1X);
G. Ron Litton's clams againg dl defendantsfor breach of demand notes (Count X);
H. Sherri Litton and Ron Litton's clams againg dl defendants for tortious breach of
duty of good faith and fair dedling (Count XI);

Sherri Littonand Ron Litton's claims againg dl defendants for congtructive fraud
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(Count XI11);
J. Sherri Litton and Ron Litton's claims againgt Hatch and Williamson for breach of
fiduciary duty (Count XIII); and
K. Ron Litton's cdlaim againgt Hatch for fraudulent misrepresentation (Count XI1V).
Defendants seek summary judgment on al dams.
A. Sherri Litton’s Claim For Employment Discrimination Under Title V11 (Count 1).
Sherri Litton dams that Maverick subjected her to a hostile work environment based on sex.?
Under Title VII of the Civil Rights Act of 1964, it is “an unlawful employment practice for an employer .
.. to discriminate againgt any individua with respect to his compensation, terms, conditions, or privileges
of employment, because of such individud’s race, color, rdigion, sex, or nationd origin.” 42 U.S.C. §
2000e-2(a)(1). Plantiff may establish a Title VI violation by proving that discrimination based on sex

created a“hodtile or dousve work environment.” Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57, 66

(1986). To edtablish a prima fade case of hostile work environment under Title VII, plaintiff must show
that: (1) she is a member of a protected class, (2) the conduct in question was unwelcome; (3) the
harassment was based on sex; (4) the harassment was sufficiently severe or pervasive to create anabusive

working environment; and (5) some basis existisfor imputing ligbility to the employer. Brandau v. State of

Kan., 968 F. Supp. 1416, 1420 (D. Kan. 1997).
Defendants assart thet plaintiff cannot show that the aleged harassment was sufficiently severe or

pervasive to create anabusive working environment. To prevail, plaintiff must present evidence sufficient

= Sherri Litton has abandoned her dam for disparate treatment under Title VII. See
Haintiffs Response at 69.
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to support ajury finding that the alleged conduct had the purpose or effect of unreasonably interferingwith
her work performance or created an inimideting, hodtile or offensve working environment. Harris v.

Forklift Sys., Inc., 510 U.S. 17, 23 (1993). Indetermining whether such an environment existed, the Court

looks at the totdity of the circumstances present in the workplace, induding “the frequency of the
discriminatory conduct; its severity; whether it is physcaly threstening or humiliating, or a mere offensve
utterance; and whether it unreasonably interfereswithan employee’ swork performance.” 1d.; see Faragher

v. City of BocaRaton, 524 U.S. 775 (1998). The Court eva uates these factors from both a subjective

and anobjective viewpoint. Harris, 510 U.S. at 21. In so doing, the Court considers both the effect which
the discriminatory conduct actualy had on plaintiff and the impact which it likely would have had on a

reasonable employee in plaintiff’s pogtion. See Davisv. U.S. Podtd Serv., 142 F.3d 1334, 1341 (10th

Cir. 1998).
Defendants argue that as a matter of law, the one incident in which Sherri Litton viewed
pornography on Battenberg’'s computer is not suffident to create a hodile work environment.  Plaintiff

agrees, see Hantiffs Response at 115, but argues that Battenberg engaged in other acts which, taken

together, amount to sexua harassment. Specificdly, plaintiff contendsthat Battenberg engaged in tantrums,
screamed, ydled, hit, threw things and raised hisfig to her. In support of these assertions, plaintiff cites her
letter to Hatch dated January 15, 2002, which stated as follows:

* * * | have experienced tantrums, screaming, yelling, hitting and throwing thingsand once
his fisted hand raised to me. | witnessed crying and erratic behavior. | have experienced
Internet pornography on his computer. | have experienced pathologica lying. | have
experienced denid; f interest and revenge toward others.  Some of these actions
certainly have been causefor immediate dismissal and would have resulted with any other
employee, especialy another woman[,] in alegd action. * * *
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Defendants Exhibit 30.

Asaninitiad matter, the letter isnot sworn and does not constitute evidence sufficient to overcome
summary judgment under Rule 56(c) and (e), Fed. R. Civ. P. Moreover, evenif the Court considered the
letter, it provides no information regarding the frequency of the conduct; its severity, whether it was
objectively threstening or humiliating, or whether it unreasonably interfered with plantiff’s work
performance. On thisrecord, plaintiff hasnot produced evidence auffident to create atriable issue whether
the alleged conduct was sufficiently severe or pervasive to create a hogtile work environment.  See, eq.,

Chavezv. New Mexico, 397 F.3d 826, 832 (10th Cir. 2005) (plaintiff cannot show racia harassment with

few isolated incidents of racial enmity or sporadic racid durs, must show steady barrage of opprobrious

racial comments) (quoting Hicks v. Gates Rubber Co., 833 F.2d 1406, 1412-13 (10th Cir. 1987));

Metzger v City of Leawood, 144 F. Supp.2d 1225, 1246 (D. Kan. 2001) (sporadic and unrelated
incidents do not satisy frequency test). Maverick is therefore entitled to summary judgment on Sherri
Litton's clam for sexud harassment employment discrimination (Count I).
B. Sherri Litton’s Claim For Retaliation Under TitleVII (Count I1).
Sherri Litton dams that Maverick discharged her in retdiation for engaging in protected activity,
1. reporting the pornography incident with Battenberg. Defendant assertsthat plaintiff cannot assert aTitle
VII claim because at the time of her discharge, she worked as an independent contractor and not an
employee. Defendant aso argues that plaintiff cannot establish a primafacie case or pretext.
1 Whether Sherri Litton Worked As An Independent Contractor
Defendant asserts that Sherri Litton cannot prevail because at the time of discharge, she

worked as an independent contractor and not an employee. Title VII prohibits an employer from

32




discriminating “againg any individua with repect to his compensation, terms, conditions, or privileges of
employment, because of suchindividud’ srace, color, rdigion, sex, or nationd origin.” 42 U.S.C. § 2000e-
2(a)(1). 1t defines an employer as*a person engaged inanindustry affecting commerce who hasfifteenor
more employees,” id. § 2000e(b), and an employee as“an individud employed by an employer.” Id. 8§
2000e(f). Under this statutory framework, inorder to establishaprimafacie case under Title VII, plaintiff

must prove that she was anemployee of Maverick. SeeLockard v. PizzaHut, Inc., 162 F.3d 1062, 1069

(10th Cir. 1998).

Defendant arguesthat at the time of discharge, Sherri Litton worked asanindependent contractor.
In determining whether plaintiff was an employee for Title VII purposes, the Tenth Circuit has endorsed a
hybrid analyss which combines the economic-redlities test withthe commonlaw right-to-control test. See

Lambertsenv. UtahDep't of Corr., 79F.3d 1024, 1028 (10th Cir. 1996). Under thisapproach, the Court

consdersthe economic reditiesof the working relationship with a particular focus on the employer’ sright

to control the “means and manner” of plaintiff’s performance. Oestman v. Nat'| Farmers Union Ins. Co.,

958 F.2d 303, 305 (10th Cir. 1992) (quoting Spiridesv. Reinhardt, 613 F.2d 826, 831 (D.C. Cir. 1979)).
The Court dso consders the following factors:

(1) the kind of occupation, with reference to whether the work usudly is done under the
directionof a supervisor or isdone by a specidist without supervison; (2) the skill required
in the particular occupation; (3) whether the “employer” or the individua in question
furnishesthe equipment used and the place of work; (4) the length of time during whichthe
individua has worked; (5) the method of payment, whether by time or by the job; (6) the
manner in which the work raionship isterminated; i.e., by one or both parties, with or
without notice and explanation; (7) whether annud leave isafforded; (8) whether the work
isanintegra part of the business of the “employer;” (9) whether the worker accumulates
retirement benefits, (10) whether the “employer” pays socia security taxes, and (11) the
intention of the parties.
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Id. (quoting Spirides, 613 F.2d at 832). No sngle factor is determinative. Oestman, 958 F.2d at 305.
Rether, the Court consders the totality of circumstances surrounding the working relationship. 1d.

To support its contentionthat Sherri Littonworked as anindependent contractor, defendant relies
0ldy onLitton'sletter to Hatch dated January 9, 2002. Litton's letter stated that beginning January 1, he
had arranged for himsdlf and Sherri Litton to work as independent contractorsinstead of employees. This
sef-declaration, however, shedsnolight onrelevant facts such aswhether Maverick had the right to control
the “means and manner” of plaintiff’s performance. 1d. (quoting Spirides, 613 F.2d at 831). Construed
in the light most favorable to plantiff, the record supports an inference that Sherri Litton wanted to work
asanindependent contractor for tax purposes only, and not to materidly change the working relationship.
Moreover, the record contains no evidence that short of terminating her employment, Maverick took any
stepsto change itsworking rdaionship withher. On thisrecord, defendant has not conclusively shown that
for purposes of Title VII, Sherri Litton was an independent contractor at the time of her discharge.

2. Prima Facie Case And Pretext

Defendant asserts that plaintiff cannot establish aprimafacie case or pretext. To makea
primafadie case of retdiationunder Title V11, plantiff must show that (1) she engaged inprotected activity;
(2) she suffered an adverse employment action; and (3) a causal connectionexists between the protected

activity and the adverse employment action. O’ Neal v. Ferguson Constr. Co., 237 F.3d 1248, 1258 (10th

Cir. 2001). If plaintiff establishes a prima facie case, the burden shifts to defendant to articulate a

nondiscriminatory reasonfor the adverse employment action. Selenkev. Med. Imaging of Colo., 248 F.3d

1249, 1264 (10th Cir. 2001). If defendant satisfiesthis burden of production, then, in order to prevail,

plaintiff must prove that defendant’ s articulated reasonfor the adverse action is pretextud, i.e. unworthy of
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belief. 1d.

Defendant argues that plaintiff cannot show a causal connection between her report of the
pornography incident and her discharge. Specificaly, defendant argues that no causal connection exists
because Hatch considered terminating plaintiff’ semployment onJanuary 2, 2002, aweek before RonLitton
told him about the pornography incident.®* On January 2, 2002, Kibler gave Hatch three budget
dternatives, two of whichproposed terminating Sherri Litton’s employment. Hatch told Kibler to plan on
the third alternative, which proposed firing Sherri Litton and Snyder and converting Armsirong’s sdary to
commissons. Condrued in the light most favorable to plantiff, the record indicates that Hatch's budget
decisions fluctuated after he made this statement and that Hatchdid not make afind decisionto fire Sherri
Littonuntil January 20, 2002, eleven days after he learned from Litton that Sherri Litton had reported the
pornography incident. The Tenth Circuit hasheld that for purposes of establishing aprimafacie case, aone
and one-half month period betweenprotected activityand adverse actionmay, by itsdf, establish causation.

See Andersonv. Coors Brewing Co., 181 F.3d 1171, 1179 (10th Cir. 1999). Here, plaintiff alleges that

Hatch learned of her complaint on January 9, 2002 and fired her on January 20, 2002. For purposes of
plantiff’s primafacie case, thistempord proximity is sufficient to establish a genuine issue of materid fact
regarding causation. Seeid.

Defendant contends that it fired plaintiff as a result of its reorganization plan. Because defendant

atticulates a fadgdly neutra reason for its action, the burden shifts to plaintiff to establish pretext. To

2 Although Hatch was not involved inday-to-day operations at this time, he made financia
decisons for Maverick.

% On January 13, 2002, Hatch informed the Littons that the board had approved
compensating them both through their new company, Paper Consulting & Design, LLC.
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establish pretext, plaintiff must show that *a discriminatory reason more likely motivated the employer or

.. . that the employer’s proffered explanation is unworthy of credence.” Texas Dep't of Comm. Affairs

v. Burdine, 450 U.S.248, 256 (1981). A particular plaintiff can accomplish this by reveding “such
weeknesses, implausihilities, inconsstencies, incoherencies, or contradictions in the employer’ s proffered
legitimate reasons for its action that a reasonable factfinder could rationdly find them unworthy of

credence.” Morgan v. Hilti, Inc., 108 F.3d 1319, 1323 (10th Cir. 1997) (quotation and citation omitted).

However, mere conjecture that the employer’ s explanation is a pretext for intentiona discrimination is an

insufficient basis for denid of summary judgment. Branson v. Price River Coal Co., 853 F.2d 768, 772

(10th Cir. 1988).

Plaintiff asserts that defendant’ s articulated reason is unworthy of credence due to inconsistencies
and contradictions. Specifically, she asserts that (1) because she was the lowest paid manager, firing her
would have the least impact onthe company’ sbottomline (2) Maverick needed moresalesto be profitable
and it did not terminate or demote salespeople; (3) the reorganization plan proposed terminating Snyder
and placing Armsirong ongtraight commissionbut Maverick did not do so; (4) the Littons withdrawal from
the 401K plan saved Maverick an amount of money equa to her salary; (5) Hatch did not begin a cost-
cutting planuntil January 14, 2002; and (6) thethird pass budget dated January 7, 2002 included her sdary.

Whenevauating pretext, the rlevant inquiry is not whether the employer’ sproffered reasons were
wise, far or correct, but whether the employer honestly believed those reasons and acted ingood faithupon

those beliefs. Stover v. Martinez, 382 F.3d 1064, 1076 (10th Cir. 2004); Bullington v. United Air Lines,

Inc., 186 F.3d 1301, 1318 (10th Cir. 1999), overruled on other grounds by Nat'| R.R. Passenger Corp.

v. Morgan, 536 U.S. 101 (2002). Close tempora proximity between the employee's protected activity
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and the adverse employment action is afactor in determining whether the employer’s proffered reason is

a pretext for retdiation. See Pastran v. K-Mart Corp., 210 F.3d 1201, 1206 (10th Cir. 2000) (ating

Medlock v. Ortho Biotech, Inc., 164 F.3d 545, 551 (10th Cir. 1999) and Butler v. City of Prairie Village,

Kan., 172 F.3d 736, 752 (10th Cir. 1999)). The Court'srole isto prevent unlawful hiring practices, not
to second guess employers business judgments. See Smmsv. Okla, 165 F.3d 1321, 1329 (10th Cir.
1999).

Thefact that Maverick could have saved more money by firing other peopl e or making other budget
decisions does not tend to show that defendant’ s stated reason for termination is unworthy of credence.
On the other hand, the fact that Maverick did not follow the other steps of its reorganization plan, i.e. firing
Snyder and converting Armsirongto soldy commissionpay, casts doubt onthe veracity of itsstatement that
it fired plaintiff in accordance with suchplan. This evidence, aong with the tempora proximity of Haich's
decison to fire Sherri Litton eleven days after he learned that she had reported the pornography incident,
isaufficent to raise a fact issue as to whether defendant’ s stated reason for the termination is pretextud.
SeePastran210 F.3d at 1206. Maverick isnot entitled to summary judgment on Sherri Litton's dam that
it discharged her in retdiation for reporting the pornography incident with Battenberg.

C. Litton’sClaim For Retaliation Under Title VIl (Count I11).

Littondamsthat Maverick demoted himinretaliationfor investigating the pornography incident and
fired him because he discussed Sherri Litton's potential discrimination lawsuit. See Pretrial Order (Doc.
#39) at 63. Defendant asserts that Litton cannot assert a Title VII clam because he worked as an

independent contractor and not an employee. Defendant also argues that Litton cannot establish a prima
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facie case or pretext on his claim for retdiatory demotion.?

1 Whether Litton Worked As An Independent Contractor

Asto whether Litton worked as an independent contractor, the Court applies the same
andyss regarding Sherri Litton's status as an employee versus independent contractor. To support its
contention that Litton worked as an independent contractor, defendant again relies solely on his letter of
January 9, 2002, which stated that beginning January 1, he and Sherri Litton had arranged to work as
independent contractorsinstead of employees. Such self-declaration sheds no light on relevant factssuch
aswhether Maverick had the right to control the “means and manner” of plaintiff’ sperformance. Oestman,
958 F.2d at 305 (quoting Spirides, 613 F.2d at 831). Defendant has not conclusively shown that Litton
worked an independent contractor for purposes of Title VII.

2. Prima Facie Case And Pretext On Retaliatory Demotion Claim

Defendant argues that Litton cannot show a causal connection between hisinvestigation of
the pornography incident and his demotionto salesperson. Congrued inthelight most favorableto plaintiff,
the record shows that Hatch |earned about the pornography investigationon January 9, 2002, and decided
to demote Litton within 2 days later, on January 11, 2002, when the board removed histitle of CEO and
authorized Hatch to execute arevised persona services agreement with Litton.  See Pantiffs Exhibit 17
a 2. For purposes of plaintiff’s primafacie case, this tempora proximity raises a genuine issue of materia
fact asto causation. See Anderson, 181 F.3d at 1179.

Defendant states that it demoted plantiff because it fdt dighted by his “secret resgnation.”

% Defendant does not argue that Litton cannot establish a prima facie case or pretext on his
damof retaliatory discharge. See Defendants Memorandum at 42-43, 45. That claim thereforeremans
in the case.
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Specifically, defendant contends thet “it felt that Mr. Litton had gone behind Maverick’s back and made
amonumenta decison, affecting the entire organization, without So much as asking for approva from the
Board” and that “Maverick was not going to alow Mr. Littonto continue as President and CEO when he

had unilaterdly chosen not to be its employee.” Defendants Memorandum at 43. Because defendant

aticulates facialy neutral reasonsfor its action, the burden shifts to plaintiff to establish pretext.

Litton asserts that defendant’ s articulated reason is implausible. Specificdly, plaintiff asserts that
Kibler knew that he was setting up an LLC to receive his pay and that the move was not a “surprise’ to
Maverick. Congtrued in the light most favorable to plaintiff, the record does support an inference that
plaintiff intended to set himself up as an independent contractor for tax purposes only and that he did not
intend to materidly change the working relaionship. On the other hand, the undisputed evidence is that
Hatch, who was chairman of the board, did not find out about the plan until January 9, 2002, when he
received the fax from Litton which discussed the change asadone ded effective January 1, 2002. Hatch
could have been understandably shocked and surprised by the letter — especidly in light of the executive
employment agreement, which prohibited Litton from directly or indirectly engaging in any other business
in any capacity, without the prior written consent of Maverick.

These facts present aclosecase. The undisputed evidence isthat Hatch had aquick and negative
reaction to the news which he learned on January 9, 2002. Within two days, by the Board meeting on
January 11, 2002, he had decided to demote Litton. Thereason for Hatch’ sdecison—i.e. whether it was
because Litton had investigated pornography or because Litton wanted to work as an independent
contractor, or both— boils down to a credibility determination. Moreover, theminutesof the board mesting

state that the board removed Litton's title of CEO in order to conform with company by-laws. See
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Pantiffs Exhibit 17 at 1. In support of summary judgment, however, defendant asserts that it demoted
Litton because it fdlt dighted by his decision to work as an independent contractor. Whether this shift in

explanationdemonstratespretext is a question for thejury. See, eg., Brimmyv. Bldg. ErectionServs. Co.,

311 F. Supp.2d 1231, 1241 (D. Kan. 2004). In order to prevail, plaintiff need only show that retaliation
was a motivating factor in defendant’ s decison, i.e. that defendant acted at least in part because plantiff

investigated the pornography incident. See Luse v. Henderson, 68 F. Supp.2d 1217, 1223 (D. Kan.

1999). On this record, a genuine issue of materia fact exigs in this regard. Maverick is not entitled to
summary judgment on Litton’ s retdiatory demotion clam.
D. Litton’s Claim For Breach Of Executive Employment Agreement (Count 1V)
Litton clams that Maverick owes him severance payments under the executive employment
agreement becauseit terminated his employment as president without cause and demoted himto salesman.

See Pretrid Order (Doc. #89) at 30-31. Maverick asserts that it does not owe severance payments

because Litton voluntarily terminated the agreement. The executive employment agreement provided that
Maverick could terminate the agreement with or without cause, subject to severance paymentsto Litton,
depending on the circumstances of termination. See Plaintiffs Exhibit 32, 6. The agreement, however,
contained no such provisoninthe event Littonterminated the agreement. Seeid. Thus if Litton voluntarily
terminated the agreement, Maverick did not owe severance payments thereunder.

Maverick arguesthat Litton voluntarily terminated the executive employment agreement when he
“cdearly and unmigakenly” announced his resignation by facamile on January 9, 2002. Defendants
Memorandum at 46. On January 9, 2002, Litton faxed Hatch a memorandum which stated as follows:

Beginning Jan. 1, 2002, | set mysalf and Sherri up as independent contractorsinstead of
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employees of Maverick. | did that for two reasons, oneis to take some tax advantage on
the educationd expensesfor our kids. Secondly, by beinginthe Maverick 401K program,
| was going to makeit have atop heavy situation which would have required Maverick to
make a contribution to all employees of about 3% of payroll, which could be $30 to
$40,000.

Asyou can see from the attached agreement that Larry believes we should have, thereis
no increase in mine or Sherri’s compensation from Maverick.

Larry fdt that there should be an agreement between Maverick and us, o | asked himto

look at one. It redlly does not maiter to meif we do or not. | meant to discuss with you

this morning [but] we ran out of time. Please advise or change as you need.

Defendants Exhibit 27.

Litton disputes that the facamile congtituted his resignation. Specificdly, he asserts that Maverick
knew that he had no intention of resgning because weeks earlier, he told Kibler that his only reason for
creeting the LLC wasto redize personal tax benefitsand to relieve Maverick of a potential 401K pendty.
As discussed supra, the Court cannot find as a matter of law that Litton's self-declaration that he was an
independent contractor made it so. Indeed, Litton continued to perform services for Maverick before
January 16, 2002, when the parties formalized his Satus as an independent contractor under the personal
services agreement. Moreover, two days after the facamile, on January 11, 2002, Maverick’s board
reviewed the executive employment agreement and removed Litton’ stitle of CEO to bring the agreement
into compliance with company bylaws. Construed inthelight most favorableto plaintiff, thesefacts support
an inference that the executive employment agreement continued in effect for some period after plantiff’s
facamile of January 9, 2002.

Maverick contends that Litton voluntarily terminated the executive employment agreement when

he sgned the persond services agreement. Specificaly, Maverick argues that the executive employment
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agreement provided that it could be modified by a subsequent writing betweenthe parties, and the personal
services agreement states that it “supercedes any prior written or oral agreements between the parties.”
Defendants Exhibit 34.

Littonrespondsthat the persona services agreement did not supercede the executive employment
agreement because the two agreementswere not executed by the same parties. Specificaly, hearguesthat
the executive employment agreement was between Maverick and Ron Litton, individudly, while the
persona services agreement was between Maverick and Ron Litton LLC. Paintiff's argument is
problematic in severa respects. Firdt, Litton does not explain how the two agreements could exist
smultaneoudy, i.e. how he could work directly for Maverick under the executive employment agreement
and at the same time work as an independent contractor through Ron Litton LLC under the persona
services agreement. Moreover, athough Litton signed the personal services agreement as aprincipa of
Ron Litton LLC, he never formed such an entity. SeeK.S.A. 8 17-7605 (LL C formed by executing and
filing articles of organizationwithsecretary of state). Because Ron Litton LLC never actualy existed, Litton
was persondly lidble under the persona services agreement. See K.S.A. 8§ 17-7621 (dl persons who
assume to act as LLC without authority to do so jointly and severaly ligble for dl debts and lighilities).
Accordingly, the agreements are not between different parties and, by signing the persond services
agreement, Litton terminated the executive employment agreement.

Litton argues that Hatch forced him to sign the persond services agreement and that the persond
services agreement should be considered an adhesion contract and construed againgt Maverick, itsdrafter.
Congtrued in the light most favorable to plaintiff, the record indicates that Hatchthreatened to fire Litton if

he did not 9gnthe personal servicesagreement. Such a threat, however, does not demonstrate that Litton
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sgned the persond services agreement under duress. See, eg., Cooper v. MRM Invest. Co., 367 F.3d

493, 505 (6th Cir. 2004) (threat to terminate employment if employee did not sign arbitration agreement
did not condtitute duress). The undisputed facts are that Litton asked to change his employment status to
independent contractor. The fact that terms of the fina personal services agreement varied fromthat which
Litton origindly proposed does not creste a genuine issue of materid fact as to the voluntariness of the
transaction.?’ Litton arguesthat he received no consideration for the benefits which he forfeited under the
executive employment agreement. Thisargument ignoresthefact that he gained the status of an independent
contractor, which he believed would benefit imfinanaaly for tax purposes. Onthisrecord, Litton hasnot
demonstrated a genuine issue of materid fact whether Maverick isliable for saverance payments under the
executive employment agreement.?® Maverick isentitled to summary judgment on Litton’ sclaim for breach
of the executive employment agreement.

E. Litton’s Claim For Breach Of Personal Services Agreement (Count V)

Litton damsthat Maverick terminated the personal services agreement inviolaionof its terms and
the covenant of good faithand far deding. See Pretria Order (Doc. #89) at 30-32. Maverick assertsthat
plaintiff cannot prove hisclams. The Court agrees. The persond services agreement provided that it could

be “terminated by ether party upon 90 days written notice to the other party.” Plaintiffs Exhibit 46 5.

21 Litton argues that he did not think a personal services agreement was necessary to change

his status to independent contractor. Even so, Litton chose to change his status even after he knew that
Maverick wanted a new agreement.

2 In response to defendants summary judgment motion, Litton argues that Hatch violated
the covenant of good faithand fair degling whichwasinherent inthe executive employment agreement. See
HRantiffs Responseat 138-39. The pretria order does not assert suchadam, see Pretriad Order (Doc.
#89) at 29-30, and the Court does not consider it herein. See D. Kan. Rule 16.2(c) (pretria order will
control subsequent course of action).
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It imposed no other conditions on termination and therefore could be terminated with or without cause.
Under Kansas law, anemployment contract that can be terminated without cause does not imply aduty of

good faith and fair deding. See St. Catherine Hosp. of Garden City v. Rodriguez, 25 Kan. App.2d 763,

765-66, 971 P.2d 754, 756 (1998). Litton has not shown that Maverick breached any term of the
personal services agreement or an implied duty of good faith and far deding.?® Maverick is entitled to
summary judgment on plaintiff’s claim for breach of the persond services agreement.

F. Breach Of Implied Contract (Count VIII)

The Littons dlege that Maverick breached implied contracts of employment by demoting and/or

terminating their employment.®® Kansaslaw presumes employment to be at will,seeInscho v. Exide Corp.,

29 Kan. App.2d 892, 865, 33 P.3d 249, 252 (2001); however, it will imply a contract of employment if

factsand circumstances show mutud intent to contract. Kastner v. Blue Cross & Blue Shidd of Kan., Inc.,

21 Kan. App.2d 16, 23, 894 P.2d 909, 915 (1995) (ating Allegri v. Providence-St. Margaret Hedth Ctr.,

9Kan. App.2d 659, 663, 684 P.2d 1031, 1035 (1984)). The parties intent isnormally aquestionof fact

for thejury. Moarrissv. Coleman Co., 241 Kan. 501, 512, 738 P.2d 841, 848 (1987) (cting Allegri, 9

Kan. App.2d at 663, 738 P.2d at 1035). Relevant factorsinclude (1) the understanding and intent of the

2 In response to defendants summary judgment motion, Litton argues that the persond
services agreement isinvalid because he signed it under duress and without consideration. See Rlaintiffs
Response at 136-38. Plaintiff does not assert such a dam in the pretrial order and the Court does not
consider it herein. Moreover, as discussed supra, a threat to terminate one's employment generdly is
insufficient to show duress. See, eq., Cooper, 367 F.3d at 505.

0 In the pretrial order, plaintiffs alege that Maverick also breached implied contracts by
manipulating share values and engaging in harassment and retdiatory actions. See Pretrid Order (Doc.
#89) at 33. In response to the summary judgment mation, plaintiffs make no attempt to establish such
cdams See HantiffS Response at 140-41. The Court therefore deems the claims waived.
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parties, which are ascertainable from written and ord negotiations; (2) the conduct of the parties; (3) the
usages of the business; (4) the Stuation and objective of the parties giving rise to the rdationship; (5) the
nature of the employment and (6) any other circumstances surrounding the employment relationship which
would tend to make clear the intention of the parties at the time the employment relationship commenced.
Id. at 513, 738 P.2d at 848-49 (Allegri, 9 Kan. App.2d at 659, Syl. 15, 684 P.2d at 1033). The parties
must have a mutud intent to enter into an employment contract; plaintiffs unilateral expectations of

continued employment are insuffident to create acontract. See Panisv. MissonHillsBank, N.A., 60 F.3d

1486, 1492 (10th Cir. 1995).
Paintiffs clam that through its policies and practice, Maverick created an implied contract that it
would not terminate their employment for engaging in activitieswhichitsemployment manud required, i.e.

reporting and/or investigatingemployeepornography use. See Pretrial Order at 17-18; Rantiffs Response

at 140-41. To support their claim on summary judgment, plaintiffs cite provisons of the employment
manual; they provide no other evidence of company practice or custom. See id** Spedificdly, plaintiffs
cite the statement in the handbook that Maverick would not take adverse action againgt an employee who
made a good faith complaint of harassment. Plaintiffs aso cite the provison which stated that employees
could be fired for not following company rules, arguing that this obligationimpliesa counterpart obligation
to not fire an individud for following such rules

Maverick argues that plaintiffs cannot prove thar dams becausethey rely solely on the employee

handbook, whichexpresdy statesthat it does not create a contract or change anemployee’ sat-will status.

3 Plantiffs argue generdly that company practice conformed with the policies articulated in

the manud, but they present no evidence in support thereof. Seeid.
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An a-will disclamer, however, isnot determinative at a matter of law. See Morriss,. 241 Kan. at 514,
738 P.2d at 849. It isbut one factor to consder with dl of the evidence relating to whether an implied

contract existed between the parties. Seeid.; see dso Wilkinson v. Shoney's, Inc., 269 Kan. 194, 216,

4 P.3d 1149, 1164 (2000).

Here, the only evidence which plaintiffs cite to support an implied contract are provisons of the
employee handbook whichstate that employeeswill not suffer adverse actionfor reporting harassment and
that employeescanbefired for not following therules. Standing aone, these provisons are insufficient as

amatter of law to establish an implied contract of employment. See Brown v. United Methodist Homes

for the Aged, 249 Kan. 124, 137-38, 815 P.2d 72, 82-83 (1991); Kastner, 21 Kan. App.2d at 26-27,

894 P.2d at 917 (personnel rules which are not bargained for cannot aone be basis for contract of

employment); Maus v. City of Towanda, Kan., 165 F. Supp.2d 1223, 1228 (D. Kan. 2001) (in absence

of evidence of employer’ spractice, a-will disclamer dispogtive as matter of law); McCauley v. Raytheon

Trave Air Co., 152 F. Supp.2d 1267, 1273 (D. Kan. 2001) (manua which stated nine reasons for
terminationand aso stated that employment was at-will did not support finding of implied contract); Wood

v. City of Topeka, Kan., 90 F. Supp.2d 1173, 1193-94 (D. Kan. 2000) (employment handbook aone

insufficient to establish intent of employer to creste implied employment contract); cf. Marris, 241 Kan. at
514, 738 P.2d at 849 (provisons of manua and statements by supervisors uffident to create fact question

as to implied contract); Anglemyer v. Hamilton County Hosp., 58 F.3d 533, 538 (10th Cir. 1995)

(personnd handbook plus evidence of employer’ spractice sufficient to create questionof fact). Maverick
istherefore entitled to summary judgment on plaintiffs clam for breach of implied contract.

G. Breach Of Shareholders Agreement (Count 1X)
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Fantiffs dam that defendants breached the shareholders agreement by (1) sHling stock to
Maverick without Board gpprovd; (2) manipulaing stock vaues to their own advantage and plaintiffs
disadvantage; (3) not properly vauing Maverick stock; and (4) refusing to recognize redemption events
which required stock repurchase and capita return.

Defendants contend that plaintiffs cannot prevail because they cannot show that Hatch and
Williamson sold sharesto Maverick. Plaintiffsclaim that as part of the Omaha Paper settlement, Maverick
paid Hatch and Williamson $50,000 for the stock which it received from the Powells. Defendants argue
that Maverick paid the money in exchange for Hatch and Williamson's agreement to abandon the
promissory notes which they had received from the Powells, not to reimburse them for shares of stock.
Congtrued inthe light most favorable to plaintiffs, however, the facts suggest that Maverick received stock
indirectly from the Powells in exchange for the payments to Hatch and Williamson. Moreover, therecord
suggests that contrary to requirements of the shareholders agreement, the Board did not approve the
transaction.

Defendants assert that plaintiffs cannot show breach of the sharehol ders agreement because they
have attempted to redeem plaintiffs stock at its gppraised vaue of $.01 per share, but plaintiffs refused.
Thisargument ignores plaintiffs daims that defendants have improperly vauedthe stock. Moreover, Sherri
Litton's employment ended in January of 2002, before defendants had de-valued the stock to $.01 per
share. Defendants are not entitled to summary judgment onplaintiffs clam for breach of the shareholders
agreement.

H. Litton’s Claims For Breach Of Demand Notes (Count X)

Littondamsthat defendants are lidble for the following amounts plus interest: (1) aloanof $27,300;
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(2) ademand note for $1,000; and (3) a capitd loan of $12,000. See Pretrid Order 11 70-76.
Defendants contend that they have sent plaintiff acheck for $17,994 to satisfy the $1,000 demand

noteand $12,000 capita loan. Asaninitia matter, defendantsrai sethesefactsonly in the argument section

of their brief and not in the statement of facts, which does not comply with D. Kan. Rule 56.1. See

Oakview Treatment Cirs. of Kan., Inc. v. Garrett, 53 F. Supp.2d 1184, 1186 n.1 (D. Kan. 1999) (court

does not rely on factual materia presented in format that does not comply with D. Kan. Rule 56.1).
Moreover, even if the Court considered the evidence, defendant does not providefactswhichreveal how
it calculated the amount due. Inany event, plaintiff assertsthat thetender contained an overly broad release
of liability. On this record, the Court is unable to determine that defendants have satisfied their obligations
inthis regard.

Litton claims that defendants owe $27,300 for the CD which he pledged as collateral for the
Hillcrest loan. Litton contends that for tax reasons, he cashed the CD and |oaned the money to Maverick
to placeinanew CD as collaterd for the Hillcrest loan. Defendants assert that they are not lisble because
the loan was not authorized. They present no facts or legd authority, however, which supports their

contention.  See Defendants Memorandum at 68. Congrued in the light most favorable to plaintiff, it

appears that as presdent, Litton could have authorized the loan.
Defendants contend that Litton cannot prove his dam without [oan documentation, but they cite

no legd authority that loan documentation is required. Seeid.; see dso Gagev. First Fed. Sav. & Loan

Ass n of Hutchinson, Kan., 717 F. Supp. 745, 753 (D. Kan. 1989) (if loan document is unenforceable,

court might have option of ordering repayment of |oan proceeds under quantum meruit theory). Defendants

aso contend that the loanwas fraudulent, but they cite no facts which support their contention. Seeid. On
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this record, the Court cannot grant summary judgment.

l. Breach Of Duty Of Good Faith And Fair Dealing (Count XI)

Defendants assart that Kansas law does not recognize plaintiffs claim for breach of duty of good
faith and fair dealing because it isrooted in acommercid transaction. In ruling on defendants motion to
dismiss, the Court found that Kansaslaw does not recognize suchadamina commercia contract setting.

See Memorandum And Order (Doc. #66) filed January 28, 2005 at 14-15 (citing Charles R. Wood Oil

Co. v. GMAC Commercia Mortgage, No. 02-2206-JWL, 2003 WL 21555744 (D. Kan. July 2, 2003);

HorizonHoldings, LLC v. Genmar Holdings, Inc., 241 F. Supp.2d 1123, 1148 (D. Kan. 2002); and Bizza

Mamt., Inc. v. PizzaHut, Inc., 737 F. Supp. 1154, 1167 (D. Kan. 1990)). The Court further found that

defendants had cited no authority which supported their argument that Kansaslaw does not recognize the
clam in the context of this case, which involves employment and shareholder rdationships.

In support of summary judgment, defendants argue that the above cases apply because plaintiffs
dams relate to commercia transactions. In support of their position, defendants cite Black’s Law
Dictionary, which defines acommercid tort dam as“adam arigng in tort when the clamant is either (1)
an organization, or (2) an individud whose dam arose in the course of the damant's business or
profession, and the claim does not include damages arising out of persond injury or death.” Defendants
Memorandum at 55 (citing Blacks Law Dictionary (8th ed. 2004)). Defendants do not explain how an
employment contract and sharehol ders agreement congtitute commercia transactions, nor do they cite any
case law which suggedts thet they are. On this record, defendants are not entitled to summary judgment

on plaintiffs clamsfor breach of duty of good faith and fair deding.
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J. Congtructive Fraud (Count X11)%

Fantiffs daim that defendants are ligble for congructive fraud because they were in a fiduciary
relationship with defendants and defendants used their positions for their own gain. Spedificaly, plaintiffs
dlege tha defendants (1) engaged in deceitful and fraudulent acts which operated to deprive plantiffs of
the vadue of thar invesments; (2) terminated plaintiffs employment to avoid obligations due them; (3)
manipulated the value of Maverick stock to avoid obligations to plaintiffs; and (4) engaged in self-dedling.
See Pretrial Order 1 83-89.

Defendants seek summary judgment on plaintiffs claim for congtructive fraud. Congtructive fraud
is breach of alega or equitable duty which the law declares fraudulent because of itstendency to deceive

othersor violatea confidence. Kampschroeder v. Kampschroeder, 20 Kan. App.2d 361, 364, 887 P.2d

1152, 1155 (1995). In order to show congtructive fraud, plaintiffs must prove a confidentia or fiduciary
relationship and breach of that relationship. 1d. at 364-65, 887 P.2d at 1155-56. Actud dishonesty or
intent is not necessary. |d. at 364, 887 P.2d at 1155.

Maverick asserts that plaintiffs cannot show constructive fraud because it did not have afiduciary
relaionship with them. Plaintiffs do not respond to this argument. Kansas law does not recognize a

fiduciary duty between a corporationand itsstockholders, see Burchamv. UnisonBancorp, Inc., 276 Kan.

393, 416, 77 P.3d 130, 146 (2003), and a corporation generdly does not owe a fiduciary duty to its

employees. See, eq., Combs v. PriceWaterhouse Coopers LLP, 382 F.3d 1196, 1200 n.2 (10th Cir.

32 Defendants assert that athough plaintiffs caption Count XI1 as a claim for “fraud and
condructive fraud,” it redly asserts aclam for only congructive fraud. See Defendants Memorandum at
56. Plaintiffsdo not disagree. See PlaintiffS Response at 155-56. The Court thereforeinterprets Count
XIl as assarting aclaim for only constructive fraud.
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2004) (applying Colorado law). Maverick istherefore entitled to summary judgment on plaintiffs dam
for congructive fraud.

Hatchand Williamsonargue that plaintiffs cannot prove congructive fraud againgt them. Hatch and
Williamsonadmit that as directors, they owed fiduciary dutiesto plaintiffsassharehol ders. See Defendants
Memorandum a 57. They assert, however, that they have not breached any such duties.

Withregard to plantiffs dam that defendantsterminatedtheir employment toavoid obligetions due
them, defendants argue that plantiffs voluntarily resgned when Litton faxed Hatch the memorandum on
January 9, 2002, which stated that he had set up himsdf and Sherri Litton to work as independent
contractors effective January 1, 2002. Seeid. at 58. Asdiscussed supra, on this record the Court cannot
find as a matter of law that the January 9, 2002 memorandum changed the Littons work status to
independent contractors. Moreover, it gppearsthat plaintiffs constructive fraud claim depends upon the
fiduciary relationship between Hatchand Williamson, asdirectors, and plaintiffs, as shareholders—and not
on plantiffs status as employees or independent contractors. Regardless whether plaintiffs worked as
employees or independent contractors, the record — construed in the light most favorable to plantiffs —
supports an inference that Hatch and Williamson owed plaintiffs fiduciary duties and terminated and/or
demoted their jobs. Hatch and Williamson are not entitled to summary judgment on this ground.

Asto the clam that Hatch and Williamson manipulated the vaue of Maverick stock, defendants
dam that because Litton was a member of the board, he is “guilty of the same malfeasance” Id.
Defendants cite no authority for their position, and on this record, they have not established that plaintiff’s
membership on the board precludes his claim as a matter of law.

Hatch and Williamson also argue that they did not breach any fiduciary duties with regard to

51




Maverick’ sbuy-back of the stock whichthey had sold to the Powells. Seeid. at 59. Construedinthelight
mogt favorable to plaintiffs, it appearsthat defendantsinflated the vdue of Maverick stock which they sold
to the Powells and then when the Powells wanted out, they arranged to have Maverick rembursethemfor
the stock at an inflated price. Hatch and Williamson are not entitled to summary judgment on the
congructive fraud clams.

K. Breach Of Fiduciary Duty Against Hatch And Williamson (Count XI11);

Rantffsdamthat Hatchand Williamsonbreached therr fiduciary dutiesby (1) teeminating plaintiffs
employment in bad faith; (2) manipulaing the value of Maverick stock to avoid obligations to plaintiffs; and
(3) engaging in sdf-dedling with respect to stock transactions. See Pretrial Order 1 77-82.

Defendants contend that plaintiffs cannot prevail because they assert asharehol dersderivaivedam

and did not comply with the demand requirement of Rule 23.1, Fed. R. Civ. P.*¥ See Defendants

3 Rule 23.1 provides as follows:

Inaderivaive actionbrought by one or more shareholders or members to enforce aright
of acorporationor of anunincorporated association, the corporati on or associationhaving
faled to enforce a right which may properly be asserted by it, the complaint shall be
verified and shdl dlege (1) that the plaintiff was ashareholder or member at the time of the
transaction of which the plaintiff complains or that the plaintiff’s share or membership
thereafter devolved on the plaintiff by operation of law, and (2) that the actionis not a
collusve one to confer jurisdiction on a court of the United States which it would not
otherwisehave. The complaint shdl aso dlege with particularity the efforts, if any, made
by the plaintiff to obtain the action the plaintiff desires from the directors or comparable
authority and, if necessary, from the shareholders or members, and the reasons for the
plantiff’ sfallureto obtain the action or for not meking the effort. The derivative actionmay
not be maintained if it appears that the plaintiff does not fairly and adequately represent the
interests of the shareholders or members smilarly stuated in enforcing the right of the
corporation or association. Theaction shall not be dismissed or compromised without the
approval of the court, and notice of the proposed dismissa or compromise shdl be given
to shareholders or membersin such manner asthe court directs.
(continued...)
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Memorandum at 60-61. A claim isderivative if the injury is ether to the corporation directly, or to the

shareholder but mediated throughthe corporation. See Richardsv. Bryan, 19 Kan. App.2d 950, 961, 879

P.2d 638, 646 (1994) (citations omitted). A shareholder may litigateas an individud only if the wrong to
the corporation inflicts adistinct and disproportionate injury on the shareholder, or if the action involves a
contractua right of the shareholder which exists independently of any right of the corporation. 1d.

“Whether a cause of actionisindividud or derivative must be determined from the * nature of the wrong

dleged’ and therdid, if any, whichcould result if plantiff wereto preval.” 1d. (quoting Kramer v. W. Pac.

Ind.. Inc., 546 A.2d 348, 352 (Del. 1988)).

It appears that at least some of plaintiffs daims— particularly with regard to termination of their
employment —involve adistinct and disproportionate injury to them and/or a contractua right whichexists
independently of any right of the corporation. See, eg., Richards, 19 Kan. App.2d at 962, 879 P.2d at
647 (dam rdaing to termination of employment distinct to individua shareholder). Moreover, because
this case involves a closdy-held corporation, the Court has discretion to treet it as adirect action so long
as it will not (1) unfairly expose the corporation to a multiplicity of actions; (2) materidly prejudice the
interests of creditors; or (3) interfere with afair distribution of the recovery among dl interested persons.
Seeid. at 964-65, 879 P.2d at 648. Such consderations are not present here. Defendants maintain that
plaintiffs cannot use the close corporation exception because defendants did not behave fraudulently. See

Defendants Memorandumat 61-63. Condirued inthelight most favorableto plaintiffs, the record suggests

otherwise. Defendants are not entitled to summary judgment on the breach of fiduciary duty clams.

33(...continued)
Rule23.1, Fed. R. Civ. P.
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L. Fraudulent Misrepresentation Against Hatch (Count X1V)

Litton dams that during negatiations to purchase Maverick, Hatch misrepresented the following
facts: (1) Litton would have authority to run Maverick as presdent and CEO; (2) Hatch would mest the
specid needs of the paper indudtry, induding prompt payment to vendors and tight credit controls; (3)
Litton would control personnd decisions, (4) Hatchwould support Litton' seffortsto operate Maverick as
apaper digtributor and converting company; and (5) Hatchwas committed to along-term commitment and
gpecid business rdationship with Litton and hisfamily. See Pretrial Order 1/ 91.

To prove fraudulent misrepresentation, plaintiff must show that (1) Hatchmadeanuntrue statement;
(2) Hatch knew the statement was untrue; (3) Hatch made the statement with intent to deceive or with
recklessdisregard for the truth; (4) plantiff justifiably relied onthe statement; and (5) plaintiff suffered injury

asaresult. See Paper, Allied Chem. and Energy Workersnt'l Union, Local 5-508, AFL--CIO v. Slurry

Explosive Corp., 107 F. Supp.2d 1311, 1328 (D. Kan. 2000) (ating Gerhardt v. Harris, 261 Kan. 1007,

1013, 934 P.2d 976, 981 (1997)).

Pantiff's fraudulent misrepresentation dams fal for at least two reasons. First, he has not
presented suffident evidenceto support hisdam that Hatch made the aleged representations. See footnote
3, supra. Second, he presents no evidencethat the statements were untrue at the time Hatch made them.
Hatch alegedly made the statementsin late 1995, and the record suggeststhat he carried themout until at
least 1999. Maintiff presents no evidence that Haich knew that the representations were false & thetime
when he made them. Hatch is entitled to summary judgment on thisclam.

M. Paper Consulting And Design, LLC

Defendant seeksto dismissPaper Consulting And Design, LLC asaplantiff because the complaint
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asserts no damsonitsbehdf. Paintiffsrespond that Paper Consulting And Design, LLC isaproper party
because it is the entity which Ron Litton LLC became. Regardless of its relationship to Ron Litton LLC,
the fact remains that Paper Consulting And Design, LLC asserts no daimsin thislawsuit. The Court will
therefore dismissit asa plaintiff.

ITISTHEREFORE ORDERED that Defendants Moation For Summary Judgment (Doc. #67)
filed February 7, 2005 be and hereby is SUSTAINED in part. The Court grants summary judgment in
favor of defendants on the fdlowing dams: Sherri Litton's daims againgt Maverick for employment
discrimination under Title VII (Count 1); RonLitton’ sclaims againgt Maverick for breach of the executive
employment agreement (Count 1V); Ron Litton's dams againg Maverick for breach of the persona
sarvices agreement (Count V); plaintiffs clams aganst Maverick for breach of implied contract
(Count V111); plantiffs daims againgt Maverick for congtructivefraud (part of Count X11); and RonLitton's
dam againg Hatch for fraudulent misrepresentation (Count XIV). In addition, Paper Consulting And
Desgn, LLC isdismissed as a plaintiff in the case.

The following dams remain: Sherri Litton's claim against Maverick for retaiatory discharge under
Title VII (Count 11); Ron Litton's dams againgt Maverick for retdiatory demotion and discharge under
Title VII (Count I11); plaintiffs claims againg al defendants for breach of the shareholders agreement
(Count IX); Ron Litton's clams againg dl defendants for breach of demand notes (Count X); plaintiffs
damsagaing dl defendantsfor tortious breach of duty of good faith and fair degling (Count X1); plaintiffs
damsagaingt Hatchand Williamsonfor congructive fraud (part of Count X11); and plaintiffs dams againgt
Hatch and Williamson for breach of fiduciary duty (Count XII1).

Dated this 21st day of September, 2005 at Kansas City, Kansas.
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9§ Kathryn H. Vrdtil

Kathryn H. Vratil
United States Didtrict Judge
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