INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
SHIRLEY WILLIAMS, et al.,
Plaintiffs, CIVIL ACTION
V. No. 03-2200-JWL-DIW

SPRINT/UNITED MANAGEMENT
COMPANY,

Defendant.

MEMORANDUM AND ORDER

Pantiff ShirleyWilliamsfiledthis sit on behdf of hersdf and others smilarly situated, asserting that
her age was a determining factor in Defendant’s decison to terminate her employment during a
reduction-in-force (RIF). This case has been provisondly certified as a collective action pursuant to 29
U.S.C. § 216(b) and the parties are presently engaged in discovery concerning the merits of Plantiffs
pattern and practice alegations. This matter is presently before the Court on the Motion to Intervene for
the Limited Purpose of Seeking to Modify Protective Order (doc. 3270) filed by Mary Pat Cavanaugh,
Richard Brothers, Cecil Wilson, Jasper Tyson, and al the opt-in plaintiffs in a dvil action pending in the
Northern District of Georgia, styled Cavanaugh v. Sprint/United Management Co.! (heréinafter the
“Cavanaugh plaintiffs’). For the reasons set forth below, the motion is granted.

l. Summary of Relief Sought and Argumentsin Opposition to the Motion
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The Cavanaugh plantiffs seek to intervene inthis matter for the purpose of modifyingthe Stipulated
Protective Order in order to alow them access to confidentid discovery information and materials
produced by Defendant inthiscase. The Cavanaugh plaintiffsare presently pursuing arepresentative opt-in
collective age discrimination action againgt Defendant Sprint/United Management in the Northern Didtrict
of Georgia (hereinafter the “ Cavanaugh litigation”). The Cavanaugh plaintiffs seek a modification of the
current protective order in this case “only to the extent of permitting the Flantiffs in this case (and thar
counsd) to exchange information which has been produced by Defendant and under the premisethat any
confidentia informationexchanged as aresult will be covered under the protections of the Protective Order
in the Cavanaugh litigation.”> Defendant opposes the motion to intervene. It argues that allowing the
Cavanaugh plantiffs to intervene inorder to modify the protective order would unduly delay and prejudice
the adjudication of the originad partiesto this action, would permit the Cavanaugh plantiffs to circumvent
the rules of discovery, and would frustrate judicia management of both cases. Defendant further argues
that discovery inthis case is not rdevant to the dams in the Cavanaugh litiation and that the Cavanaugh
plaintiffs will not be burdened if intervention is denied.

. Discussion
A. Standing to Intervene
The Tenth Circuit has recognized permissive intervention under Federal Rule of Civil Procedure

24(b) as a proper method for a non-party to chalenge a confidentiaity agreement or protective order by

’Mot. to Intervene (doc. 3270) p. 2.



limited intervention for discovery purposes® Federd Rule of Civil Procedure 24(b) governs permissive
intervention. It provides, in rlevant part, that “[u]pon timely application anyone may be permitted to
intervene in an action . . . when an gpplicant’ sdam or defense and the main action have a question of law
or factincommon.” Rule 24(b) further providesthat “[i]n exercising its discretion the court shal consider
whether the interventionwill unduly delay or prejudi ce the adjudication of the rights of the origind parties.”
Permissive intervention is a matter within the sound discretion of the district court.®

In their motion, the Cavanaugh plaintiffs contend that they have aquestionof fact incommonwith
Hantffs in this case. They claim that the common question of fact centrd to both cases is Defendant's
dleged degre to diminate older employees and to control the timing of separating these employees from
its work force. They further assert that this core question of Defendant’s mativetion is central to both
cases. Subsidiary questions relate to the selection of employees for termination and the judtifications for
conducting the RIFs.

The Court finds thet the Cavanaugh plaintiffs have shown a sufficiently strong nexus of fact or law
between the two cases for permissve intervention.  As the Tenth Circuit Court of Appeals has held,

“[w]hen a collatera litigant seeks permissve intervention solely to gain access to discovery subject to a

3United Nuclear Corp. v. Cranford Ins. Co., 905 F.2d 1424, 1427 (10th Cir. 1990), cert.
denied sub nom. Am. Special Risk Ins. Co. v. Rohm& Haas Co., 498 U.S. 1073 (1991) (citing Public
Citizen v. Liggett Group, Inc., 858 F.2d 775, 783 (1st Cir. 1988)).

“Fed. R. Civ. P. 24(b).
SFed. R. Civ. P. 24(b).

®United Nuclear, 905 F.2d at 1427 (citing Shump v. Balka, 574 F.2d 1341, 1345 (10th Cir.
1978)).



protective order, no particularly strong nexus of fact or law need exist between the two sLits”’ The
Cavanaugh plaintiffs will therefore be permitted to intervene in this action under Fed. R. Civ. P. 24(b).

Having determined that the Cavanaugh plantiffs should be permitted to intervene in this action for
the limited purpose of seeking to modify the protective order, the Court must next determine whether the
exiging protective order should be modified to alow Plaintiffs to exchange information designated as
“confidentid” with the Cavanaugh plaintiffs

B. Applicable Standard toBe AppliedWhenM odificationof Protective Order Sought
by Intervenor

In the Tenth Circuit, the gpplicable sandard to be applied when a non-party intervenor seeksto
modify an exiding protective order to obtain confidentia discovery is set forth in United Nuclear Corp.
v. Cranford Insurance Co.? Inthat case, the Tenth Circuit Court of Appedls affirmed the ditrict court’s
order that granted intervenors permissive intervention and modified the blanket protective order to dlow
intervenors access to discovery for use in their collaterd litigation.® In its decision affirming the lower
court’ smodification of the protective order, the court reiterated that modification of aprotective order, like
its origind entry, is within the trial court’s discretion.’® The court also described the competing
cons derations when anintervening party seeks to modify a protective order in order to obtain discovery:

No doubt such an order makes the discovery process in a particular case operate more
effidently; the assurance of confidentiaity may encourage di scl osuresthat otherwise would

"Id. (citing Meyer Goldberg, Inc. v. Fisher Foods, Inc., 823 F.2d 159, 164 (6th Cir. 1987)).
8905 F.2d 1424, 1427 (10th Cir. 1990).
°ld. at 1426.
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beresisted. Allowing modification of protective ordersfor the benefit of collaterd litigants
tendsto undermine the order’ s potentia for more efficent discovery. Butwhenacollatera
litigant seeks access to discovery produced under a protective order, there is a
countervaling efficiency congderation-saving time and effort in the collateral case by
avoiding duplicative discovery. !
After adiscussionof how other circuits have addressed requeststo modify protective ordersfor the benefit
of collaterd litigants, the Tenth Circuit stated its agreement with the standard lad down by the Seventh
Circuitin Wilk v. American Medical Ass'n.*? InWilk, the Seventh Circuit set out the following standard
to be gpplied when modification of a protective order is sought by an intervening party:
[W]here an appropriate modification of a protective order can place private litigants in a
position they would otherwise reach only after repetition of another’s discovery, such
modification can be denied only where it would tangibly prejudice subgtantid rights of the
party opposing modification. Once such prejudice is demonstrated, however, the digtrict
court has broad discretion in judging whether that injury outweighs the benefits of any
possible modification of the protective order.t®
Applying the Wilk standard requires the court to make a three-step inquiry: the court must firg
determine whether modification of the protective order places private litigants in a position they would
otherwisereach only after repetitionof another’ sdiscovery. If the court finds in the affirmative on the first
step, then the court next inquires whether modifying the protective order tangibly prejudices substantia
rightsof the party opposing modification. Finaly, if the court finds that prejudice has been demonstrated,
then the court determines whether the injury outweighs the benefit of any possible modification of the

protective order.

Md. at 1427-28.

12SeeUnited Nuclear, 905 F.2d at 1428 (“[w]efind oursalvesin agreement withthe standard laid
down by the Seventh Circuit in WAIK™).

Bwilk v. Am. Med. Ass'n, 635 F.2d 1295, 1299 (7th Cir.1980) (internal citations omitted).
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C. Application of Wilk Standard For Modifying Protective Order for Benefit of
Collateral Litigants

1 Would modification of the protective order place the Cavanaugh plaintiffs
ina position they would otherwise reach only after repetition of the discovery
in this case?

Under the three-step inquiry set forth by Wilk and adopted by the Tenth Circuit, the Court must
firg determine whether modification of the protective order would place the Cavanaugh plaintiffsin a
position they would otherwise reach only after repetition of the discovery in this case.

The Cavanaugh plantiffsdaimthat theinformationinthis pattern and practi ce disparate impact case
isaso discoverable inthe Cavanaugh litigation. They assert that, like Plaintiffsin thiscase, they are pursaing
representative opt-in age discrimination claims againgt Defendant for (@) a pattern and practice of age
discriminationand (b) disparate impact age discrimination. Boththe Cavanaugh plaintiffs and Plantiffs are
seeking to show that they are “smilarly situated” for purposes of pursing class action status under 29
U.S.C. § 219(b). The Cavanaugh plaintiffs further argue that there is substantial overlgp between their
litigation and this litigation. They cite Defendant’ s “Mature Workforce’ or “ Aging Workforce” project,
which they bdieve began in the fdl of 2002 and continued until at least late 2003, as an example of the
overlgp of discovery sought by them and Plaintiffsin this action.

Defendant arguesthat discovery inthis caseis not rlevant to the Cavanaugh dams and viceversa.
It assertsthat the Cavanaugh plaintiffsS motionto intervene fals to establish evenacol orable damof factua
smilarity between the two cases, but instead makes the conclusory statements that the information in this

patternand practice and disparate impact case is dso discoverable and any violationwould likely overlap

the time frames set forth in both lawsuits. Defendant maintains that the time frames purportedly reevant



to this case and the Cavanaugh litigation do not overlap. This case concerns RIFs that span the relevant
time frame of October 2001 through March 31, 2003.%* The Cavanaugh litigation concerns RIFs between
April 1, 2003 and May 31, 2004.

The Court finds that modification of the protective order in this case would likely place the
Cavanaugh plaintiffs in a position they would otherwise reach only after repetition of discovery. Like
Rantiffsinthis case, the Cavanaugh plantiffs are currently pursing representative opt-in age discrimination
dams agang Defendant for a pattern and practice of age discrimination and disparate impact age
discrimination. Asthe daims and dlegations asserted againg Defendant inboth cases are very smilar and
will likely seek discovery of Defendant’s company-wide policies, practices, and procedures, aswell as
discovery of Defendant’ s corporate management decision-making regarding the RIFs, the Court findsthat
the Cavanaugh plaintiffs would likely seek discovery repetitive of the discovery adready produced by
Defendant in thiscase. The fact that the specific RIFs at issue inthe Cavanaugh litigationoccurred during
adifferent ime frame than the RIFs a issue in this litigation does not necessarily make dl discoveryinthis
caseirrdevant for purposesof the Cavanaugh litigation. Discovery relating to clamsand alegationsagainst
Defendant for apattern and practice of age discriminationand disparate impact age discriminationmay exist
outside the respective RIF time frames. Even if the pattern and practice and disparate impact discovery
would be limited by the respective time frames of each case, the Court notes that the time frames for the
RIFsat issueinthislitigationand the Cavanaugh litigation are adjacent time periods. Suchclose proximity

intime, dong withthe smilar nature of the discovery likely to be sought to support patternand practice and

14The Cavanaugh plaintiffs point out that a related case to this action, Bolton v. Sprint United
Mgmt. Co., D. Kan. Civ. A. No. 05-2361-JWL-JPO, involvesthe same time period and same clams as
in the Cavanaugh litigation.



disparate impact claims, convinces the Court that modification of the protective order would prevent
repetitive discovery. The Court therefore determines that the Cavanaugh plaintiffs have satisfied the first
step of the three-step test, i.e. that modification of the protective order would placetheminapositionthey
would otherwise reach only after repetition of the discovery in this case.

2. Would modifying the protective order tangibly prejudice substantial rights
of Defendant?

Because the Court finds that modification of the protective order would place the Cavanaugh
plantiffsin a pogtionthey would otherwise reach only after repetition of discovery in this case, the Court
must next determine whether modifying the protective order tangibly prgudices substantia rights of
Defendant.

Defendant argues that dlowing the Cavanaugh plaintiffs to intervene and modify the Protective
Order would delay this action and prejudice itsrights. Defendant asserts that its proprietary information,
its employees confidentid employment records, and information regarding plaintiffs income would no
longer be protected pursuant to the terms of the agreed upon Protective Order inthis case. Defendant also
claims that modificationof the existing stipulated protective order would disrupt the negotiated agreement
of the parties that has governed discovery for the past two years.

The Cavanaugh plaintiffs argue that Defendant would suffer no pregudice, much less any “tangible
preudice’ to its“subgtantia rights’ from permitting the modificationrequested. They clam the protective
order in the Cavanaugh litigation isin most respects identical to the protective order inthiscase. Sothe

only prejudice Defendant can show isthat modifying the protective order will make it lessburdensome for



the Cavanaugh plaintiffs to pursue thar collaterd litigation, which the Tenth Circuit has found does not
condtitute legitimate prejudice.

The Court finds that Defendant’ s concerns regarding any disclosure of itsproprietary information,
its employees  confidentiad employment records, and information regarding Plaintiffs income can be
sufficiently addressed by placing the Cavanaugh plaintiffs (and their counsel) under the redtrictions onuse
and disclosure containedintheparties exiging protective order. Asthe Tenth Circuit hasrecognized, “any
legiimate interest the defendants have in continued secrecy as against the public at large can be
accommodated by placing [i]ntervenors under the redtrictions onuseand disclosurecontainedinthe origind
protective order.”*

Defendant a so dams that dlowingthe Cavanaugh plantiffsto intervene would circumvent the rules
of discovery and would frustrate judicia management of both cases. Defendant arguesthat the Cavanaugh
plantiffs have not made any showing that the information and documents they seek access to through this
casewould be discoverable intharr own litigationand they have not explained to this Court why they should
be permitted to intervene and unilateraly change an agreed-upon Protective Order, whenthey can obtain
relevant discovery intheir own case. Defendant further arguesthat theintervention the Cavanaugh plaintiffs
seek will necessarily undermine the authority of the court presiding over the Cavanaugh litigationto control
discovery in that case while needlesdy adding additionad complexity in this matter. If the Cavanaugh
plaintiffs are permitted to intervene, they will achieve a mechanism to obtaining discovery that has been

precluded in their own case. Likewise, eachtimethisCourt iscalled upon to consder adiscovery dispute

United Nuclear, 905 F.2d at 1428 (citations omitted).
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in this case, the Court will necessarily be required to consider the impact of its ruling on the Cavanaugh
case, which is pending before another court.

In United Nuclear, the Tenth Circuit cautioned that “the district court must refrain from issuing
discovery orders applicable only to collaterd litigation.”*® Federa divil discovery may not be used merely
to subvert limitations on discovery in another proceeding and collaterd litigants have no right to obtain
discovery materids that are privileged or otherwise immune from eventua involuntary discovery in the
collaterd litigation.” The court further stated that questions of the discoverability inthe collaterd litigation
of the materids discovered in the present litigation are for the collateral courts to decide.’®

While fully cognizant of the limitation that it must refrain from issuing discovery orders gpplicable
only to collatera litigation, the Court has not been made aware of any discovery limitations in the
Cavanaugh litigation that would be subverted by alowing the Cavanaugh plaintiffs access to the three
categories of materid deemed to be “confidentid” by the partiesin this action - (1) information related to
Fantffs income, (2) Defendant’s personne records regarding non-parties; and (3) Defendant’s
proprietary and confidential economic information.  Although Defendant states that “[i]f the Cavanaugh
plaintiffs are permitted to intervene, they will achieve a mechanism to obtaining discovery that has been

precluded by their own judge in their own case™® Defendant fails to identify the discovery that has been

4.
Y1d. (citing Wilk, 635 F.2d at 1300) (internal quotes omitted).

81d. (citing Superior Oil Co. v. Am. Petrofina Co., 785 F.2d 130, 130 (5th Cir. 1986)) (internal
guotes omitted).

¥Def.’s Mem. in Opp. (doc. 3339), p. 5.
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precluded in the Cavanuagh litigation that the Cavanaugh plantiffs would obtain by modification of the
protective order in this case. Without a more specific identification of the precluded discovery that the
Cavanaugh plaintiffswill be able to obtain through modification of the protective order, the Court cannot
conclude that the Cavanaugh plaintiffs purposein seeking to intervene to modify the protective order is
to subvert discovery limitationsin their case.

The Court finds that in this case Defendant has not shown that modifying the protective order as
requested by the Cavanaugh plaintiffs would tangibly prejudice subgtantia rights. The Court will therefore
permit the Cavanaugh plantiffs to intervene for the limited purpose of dlowing Flantiffs (and their counsd)
to exchange information with the Cavanaugh plaintiffs (and their counsdl) which has been produced by
Defendant and under the premise that confidential information exchanged will be covered under the
protections of the Protective Order previoudy entered in this case.

3. Does the injury to Defendant outweigh the benefit of any possible
modification of the protective order?

If Defendant demonstrates prejudice, thenthe Court has broad discretioninjudging whether injury
outweighs the benefits of any possble modificationof the protective order. Inthis case, Defendant has not
demongtrated that modifying the protective order would tangibly prejudice any substantiad right. The Court
therefore need not address the third and final inquiry in determining whether to modify a protective order
to dlow aintervening party accessto confidentid discovery, i.e., whether the injury to Defendant outweighs
the benefit of any possible modification of the protective order.

IT IS THEREFORE ORDERED tha the Mation to Intervene for the Limited Purpose of

Seeking to Modify Protective Order (doc. 3270) filed by the Cavanaugh plaintiffs is granted. The
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Cavanaugh plaintiffs are hereby granted leave to intervene in this actionfor the limited purpose of seeking
to modify the Stipulated Protective Order previoudy entered in thislitigetion.

ITISFURTHER ORDERED that the Stipulated Protective Order (doc. 52) ishereby amended
to permit Rantffs in this case (and their counsdl) to exchange materids designated as “ confidentid” by
Defendant with the Cavanaugh plaintiffs (and their counsd). The Cavanaugh plaintiffs (and their counsd)
shdl be subject to the redrictions on use and disclosure contained in the Stipulated Protective Order
entered in this case.

IT IS FURTHER ORDERED that Defendant’s Motion to Strike Plaintiffs Supplemental
Memorandum in Support of Cavanaugh Plantiffs Motionto Intervene for Limited Purpose of Seeking to
Modify Protective Order and Motion to Modify Protective Order (doc. 3575) is denied.

IT1SSO ORDERED.

Dated in Kansas City, Kansas on this 17th day of February, 2006.

g David J. Waxse

David J. Waxse
United States Magistrate Judge

CC: All counsd
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