DJIW/bh
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
BRIAN YOST,

Plaintiff,
V. CIVIL ACTION

No. 03-2086-DJW
K TRUCK LINES, INC., et al,
Defendants.

MEMORANDUM AND ORDER

A telephone hearing was held on January 10, 2006 regarding Defendants Motions to Quash
Subpoenas and for Protective Order (doc. 190 & 192) and other issues relating to the trid of this case.
Pantiff appeared through counsel Dan E. Turner. Defendants appeared through counsel Douglas N.
Ghertner.  This Order will memoridize and supplement the Court’s ord rulings.

l. Motionsto Quash and for Protective Order (doc. 190 & 192)

Defendants contend that the Court should quash the triad subpoenas served on Defendant James
L. Reck and Robert Prince (an officer of Defendant K Truck Lines, Inc.) and enter protective orders
reieving them of the obligation to appear and present testimony &t trid. Defendants firg argue that the
subpoenas should be quashed and protective orders entered because the subpoenaswere served outside
of the digtrict and more than one hundred miles from the place of trid. Defendants rely on Federa Rule
of Civil Procedure 45(b)(2) in making thisargument. That rule provides in pertinent part: “ Subject tothe

provisons of clause (i) of subparagraph (c)(3)(A) of this rule, a subpoena may be served at any place



within the digtrict of the court by which it isissued, or a& any place without the didtrict that is within 100
miles of the place of the.. . . trid.”

Defendants also rdy on a 1967 case, Seel v. Atchison, Topeka and Santa Fe Railway
Company,* in which this Court held that a party hasthe same status as a witness for purposes of goplying
the rule that the trid subpoena must be served withinthe digtrict or, if outsde the digtrict, within 100 miles
of the courthouse. The Court finds Defendants reliance on Steel misplaced, as Seel was decided under
a different versgon of Rule 45. The Rule in effect when Steel was decided did not distinguish between
partiesand non-parties. The Rulewasamendedin 1991 to, inter alia, add subparagraph (¢)(3)(A)(ii) ad
expressly make subparagraph (b)(2) subject to the provisons of subparagraph (c)(3)(A)(ii). Under new
subsection (c)(3)(A)(ii), acourt is required to quash or modify asubpoenaif it “requires aperson who is
not a party or an officer of a party to travel to a place more than 100 miles from the place where the
person resides, is employed or regularly transacts business n person.”?> And, under amended subsection
(b)(2), the generd ability to serve a subpoenais expresdy made subject to the provisions of subparagraph
(@©)(A)).

Had the rulemakersintended the limitation that the trid subpoena be served within the district or
within 100 miles of the courthouse be applied to dl persons (parties, their officers, and non-parties), then
the rulemakers would not have carved out a specid rule in subparagraph(c)(3)(A)(ii) for aperson “who
is not party or an officer of a party.” Clearly, the rulemakers intended to limit the application of the

territorid restriction to those persons specificaly described in subsection (c)(3)(A)(ii).

141 F.R.D. 337 (D. Kan. 1967).
?Fed. R. Civ. P. 45(c)(3)(A)(ii) (emphasis added).

2



Insum, the Court holdsthat the territorid limitationplaced ontria subpoenasis not gpplicable when
the subpoenaed person is a party, as is James Reck, or an officer of aparty, asis Robert Prince. The
Court’s holding is congstent with the decison handed down in In re Ames Department Sores, Inc. v.
Eden Center, Inc.® There, the Bankruptcy Court for the Southern District of New Y ork refused to quash
a tria subpoena served on an officer of a party, holding that Rule 45(b)(2)’ s territoria restriction gpplies
only to those witnesseswho are non-parties or non-officersof aparty.* ThisCourt findstheAmes andyss
to be well-reasoned and applicable to the facts of this case. Accordingly, the Court declinesto quashthe
trial subpoenas on the basis that they were served on Mr. Reck and Mr. Prince outside of the digtrict and
more than 100 miles from the courthouse.

The Court aso declinesto quashthe trid subpoenas on the basis that they were served by certified
mal rather than persondly. Rule 45(b)(1) provides that “[s]ervice of a subpoena upon a person named
therein shdl be made by ddivering acopy thereof to suchperson. . .”® While some courts haveinterpreted
this language to mean that service of the subpoena must be madein person and may not be made by mail
or by ddivery to a dwelling,® other courts have hed to the contrary.” This Court cannot find that the

language of Rule 45(b)(1) mandates personal ddivery onthe individud or that it prohibitsdternative means

3No. 01-42217 (REG) (Adversary No. 04-3072), 2004 WL 1661983 (Bankr. S.D.N.Y. June
25, 2004).

41d., 2004 WL 1661983 at *1, 3.
SFed. R. Civ. P. 45(b)(1).

®See, e.g., FTC v. Copmpagnie De Saint-Gobain-Pont-a-Moussan, 636 F.2d 1300, 1312-13
(D.C. Cir. 1980) (Rule 45 does not permit any form of mail service).

'See, e.g., King v. Crown Plastering Corp., 170 F.R.D. 355, 356 (E. D. N. Y 1997).
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of service. The Court will only require that service be made in a manner that reasonably insures actud
receipt of the subpoena by the tria witness® The Court holds that service by certified mail sent to the
witness would reasonably insure receipt of the subpoena by the witness. Consequently, the Court holds
that service on Mr. Reck and Mr. Prince by certified mail was valid service.

The Court will dso dedline to quashthe subpoenas on the basis that the subpoenas did not identify
the name of the court from which it was issued. The Court finds this to be a hyper-technical reason that
places form over substance. The subpoenas contained the name, title and number of the case, and
indicated that they were issued by the United States Digtrict Court. In addition, the subpoenas identified
the “place of testimony” as the United States Courthouse in Kansas City, Kansas, and provided the
address of the courthouse. There should be no question inthe withesses' minds as to which court issued
the subpoenas.

Hndly, the Court will decline to quash the subpoenasonthe basisthat the checks FRlantiff’ scounsel
tendered to the witnessesfor their attendance and mileage were unsigned.® While Rule 45(b)(1) provides
that the serving party shdl tender to the witness the fees for attendance and the mileage alowed by law,
the falure of Plantiff’s counsd’ s to sgn the checks should not defeat the vdidity of the subpoenas. This
deficiency canbe easlly cured by Plantiff tendering the appropriatefeestothe witnesses. Plantiff’scounsd

ghdl do so immediately.

8Seeid. (court finds no reason to require “in hand ddlivery” of subpoenas so long as sarvice “is
made in a manner that reasonably insures actud receipt of the subpoena by the witness.”)

°Each check was accompanied by ingtructions to the witnessto bring the check to the courthouse
on the day scheduled for histestimony so that Plaintiff’ s attorney could sign the check.
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For dl of the foregoing reasons, the Court will deny Defendants Motions to Quash and for
Protective Order.
. Deposition Designations

To assig the Court inits rulings on Defendants objections to Flantiff’ sdesignations of deposition

testimony (videotaped and otherwise), Defendants shdl, on or before January 16, 2006, submit to the

Court a copy of each depostion transcript at issue. Each transcript shal be marked by brackets in the
margins with different colored highlighting. Red highlighting shall be used to identify the tesimony that
Fantiff has desgnated, blue highlighting shdl be used to identify the testimony that Defendants have
designated, and green highlighting shal be used to identify the designated testimony to which Defendants
have objected.

After receiving and reviewing these highlighted transcripts, the Court will issue itsrulings regarding
Defendants objections. The January 13, 2006 deadline for Plaintiff to provide copies of any edited
videotapes or DVDs of depositionsis vacated.’® After the Court has issued its rulings on the objections,
the Court will set anew deadline for Plaintiff to submit the edited videotapesDVDs.

Faintiff’ scounsd stated at the telgphone hearing that some witnesses for which he hasdesignated
depositiontestimony will not be providing depositiontestimony at trid as previoudy indicated and that they

will ingtead be called to providelivetesimony. Haintiff shdl, onor beforeJanuary 13, 2006, provide the

names of these witnesses to the Court and Defendants.

19See October 28, 2005 Order (doc. 167).
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IT IS THEREFORE ORDERED that Defendants Motions to Quash Subpoenas and for
Protective Order (doc. 190 & 192) are denied.

ITISFURTHER ORDERED that Defendants shdl, on or before January 16, 2006, submit

to the Court a copy of each deposition transcript to which Defendants have asserted an objection. The
deposition transcripts shdl be highlighted in accordance with this Order.

ITISFURTHER ORDERED that the January 13, 2006 deedline for Plantiff to provide copies
of any edited videotapes or DV Ds of depositionsis vacated, and a new deadline will be issued a alater
date.

IT ISFURTHER ORDERED that Plantiff shdl, on or before January 13, 2006, providethe

Court and Defendants withthe names of the witnessesfor whom Plantiff previoudy designated deposition
testimony and whom Plaintiff now anticipates cdling to present live tetimony &t trid.
IT 1SSO ORDERED.
Dated in Kansas City, Kansas on this 11th day of January 2006.
g David J. Waxse

David J. Waxse
United States Magistrate Judge

CC: All counsd and pro se parties



