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Counter Defendants.

MEMORANDUM AND ORDER

Now before the Court are the motions to dismiss under the provisons of Federa Rules of Civil
Procedure 12(b)(6) by the following counter defendants.  American Machine & Rollform Tech, Inc.

(American), HayesInternationa (Hayes), Marion Die & Fixture (Marion), and Beck Automation (Beck).



The Court has jurisdiction over this case under 28 U.S.C. 81332 and it is not disputed.

Counter defendants are manufacturerswho employed counter plaintiffs asconsultants. A contract
was sgned in 1999 but the business relationship ended in 2001. Counter plaintiffs accuse counter
defendants of anti-trust violations, breach of contract, and tortious interference with business and

contractual rdations.

|. Governing Standard

A motion to dismiss is gppropriate when counter plaintiffs can prove no set of factsin support of
the daims what would entitle themto relief. Romanv. Cessna Aircraft Co., 55 F.3d 542, 543 (10th Cir.
1995). The Court must also accept any well-pleaded dlegationsin the complaint astrue and construethem
in the light most favorable to the counter plaintiffs  Fuller v. Norton, 86 F.3d 1016, 1020 (10th Cir.
1996). In reviewing the sufficiency of the counter claim, the issue is nat whether counter plaintiffs will
preval, but whether counter plaintiffs are entitled to offer evidence to support their dams. Scheuer v.
Rhodes, 416 U.S. 232, 236 (1974). Although counter plaintiffs need not precisdy state each dement of
ther dams, they ill have the burden of dleging sufficient facts on which arecognized legd clam can be

based. Hall v. Bellmon, 935 F.2d 1106, 1110 (10th Cir. 1991).

[l. Marion's, Beck’s, Hayes and American’s Motions to Dismiss

A. Anti-Trust
Counter defendants argue that counter plantiffs anti-trust daims ought to be dismissed for the

reasons el ucidated by this Court initsprevious Order. (Doc. 126). Counter plaintiffs offer no additiona



support other thanincorporating those alegations aready stated inthaer amended counterclam. (Doc. 51).

“The law of the case ‘ doctrine posits that when a court decides upon arule of law, that decison
should continue to govern the same issues in subsequent stages in the same case.’” United States v.
Monsisvais, 946 F.2d 114, 115 (10th Cir. 1991) (quoting Arizona v. California, 460 U.S. 605, 618
(1983)). TheTenth Circuit dsowrotethat “[t]helaw of the caseisajudicid doctrine designed to promote
decisond findity. Once a court decides an issue, the doctrine comesinto play to prevent the re-litigation
of that issue in subsequent proceedingsin the same cases” Wilson v. Meeks, 98 F.3d 1247, 1250 (10th
Cir. 1996) (citations omitted). One of the branches of this doctrine states that a court should generally
adhereto its own prior rulings, however, this is a discretionary rule not a limitation on a court’s power.
United Statesv. Johnson, 12 F.3d 1540, 1545 (10th Cir. 1993). While the Tenth Circuit recognizes
three exceptions to the gpplication of the law of the case doctrine, counter plaintiffs do not advocate that
any of these exceptions apply. 1d.

Inthe Memorandum and Order filed January 4, 2005, this Court ruled that counter plaintiffs lack
ganding to assert dams for antitrust violations. (Doc. 126). No additional anadyssis necessary in this
opinion as the Court choosesto follow the law of the case and the holding in its January Order. (1d.).

Hence, the Court grants counter defendants motion to dismiss on thisclam.

B. Breach of Contract

A federd court gtting in diversity jurisdiction gpplies the substantive law and the choice of law
provisons of the forum state, whichinthis caseisKansas. Missouri P.R. Co. v. Kansas Gas & Electric

Co., 862 F.2d 796, 798 n1 (10th Cir. 1988). “For purposesof contract congtruction, Kansasfollowsthe



theory of lex loci contractus — the place of the making of the contract controls. Under this gpproach, the
court looksto wherethe last act necessary for the creationof the contract takes place, and that state' s law
controls.” Clementsv. Emery Worldwide Airlines, Inc., 44 F. Supp. 2d 1141, 1145 (D. Kan. 1999).
The agreement was made in Kansas. The parties use Kansas law in their briefs and the Court will gpply
Kansas |law to decide thisissue.

The dementsfor abreach of contract damare: 1) the existence of a contract between the parties,
2) condderation; 3) the plaintiff’s performance or willingness to perform in compliance with the contract;
4) defendant’s breach of the contract; and 5) that plantiff was damaged by the breach. Britvic Soft
Drinks, Ltd. v. ACS S Techns,, Inc., 265 F.Supp.2d. 1179, 1187 (D. Kan. 2003).

Counter plaintiffs allege two breaches of contract. First, counter defendants did not pay money
due after the early termination of the 1999 contract. Second, counter defendantsdid not pay for consulting
services rendered after the terminationof the 1999 contract. The following facts are dleged in support of
these contentions:

1) The November 15, 1999 agreement isa proposal fromcounter plaintiffs to the Bradbury Group
(Group) and was executed by Bradbury as an agent for the Group. (Answer and Am. Countercl. 149).

2) The Group conssts of Bradbury Company, American, Hayes, Marion, and Beck. (Id. 1 36).

3) The November 15, 1999 agreement between the partiesincluded a termination clause providing
for a severance pendty to be paid by counter defendants in the case of termination prior to December of
2004. (l1d. 780).

4) Counter defendants terminated the November 15, 1999, agreement without cause onor about

December 23, 2000. (Id. 181).



5) Counter plaintiffs deny being paid according to the contract for early termination. (1d. 1 13).

6) Counter defendants continued to engage the services of counter plaintiffs for consulting projects
following this termination for which counter defendants were to compensate counter plaintiffs. (1d. 82).

7) Counter plaintiffs facilitated various negotiations on behaf of counter defendants aimed at the
possible acquisition of different companies. (1d. 157, 58).

8) Counter plantiffshave not been compensated for these additiona consulting services. (1d. 183).

9) Counter plantiffs have been damaged by counter defendants early terminationof the November
15, 1999, agreement, and from counter defendants falure to pay for additiona consulting services
provided. (Id. 184).

Counter defendants argue that dismissal iswarranted because: 1) only Bradbury Company and the
Group areinvolved inthe contract not the individud counter defendants; 2) Bradbury Company is an agent
of the Group not the individua counter defendants; 3) the Court’ s previous order judtifies dismissl; 4) the
dlegations are insufficient because the pleading does not meet Kansas standards; and 5) the Group is not
an agent for the individua counter defendants.

American, Hayes, Marion, and Beck argue for dismissal because counter plaintiffS counter claim
dlegesthat the 1999 agreement involved Bradbury Company as anagent for the Bradbury Group instead
of the individud counter defendants. Morever, counter defendants claim that only the Group and Bradbury
Company are dleged to have been involved in the 1999 contract; therefore, American, Hayes, Marion,
and Beck must be dismissed asthereis no basis onwhichthey could be liable for a breach of the contract.

The Court is not persuaded. The counter claim alegesthat Bradbury company executed the 1999

contract as anagent for the Group. (1d. §49). Counter plaintiffs also alege that the Group consstsof the



individua counter defendants, including Hayes, American, Marion, and Beck; hence, each time the word
“Group” is mentioned, it is a reference to the individual counter defendants. (Id. 1 36). Viewing the
dlegaionsin the lignt most favorable to counter plaintiffs the pleading sufficently aleges that Bradbury
company was an agent for the individua counter defendants. The Court concludes that the alegations
auffidently connect American, Hayes, Marion, and Beck to the 1999 agreement and dlege wrongdoing
due to the early termination of said agreement; therefore, counter defendants motion to dismiss must be
denied on thisbasis. (Id. 113, 80, 81).

Counter defendants next argue that the Court’s previous Order judifies dismissal. (Doc. 126).
This Court’s prior opinion stated that the breach of contract counterclaim established aprima facie case
for Bradbury Company but it did not foreclose the possibility of including other counter defendants. The
Court specificaly stated thet it was not consdering those arguments on behdf of the individua counter
defendants (induding American, Hayes, Marion, and Beck) which had not yet been joined inthe litigation.
(Id. at 8).

Counter defendants next argue that dismissal iswarranted becausethereisnether analegationthat
American, Hayes, Marion, or Beck received services from counter plaintiffs after contract terminationnor
an dlegation that they faled to pay. The Court disagrees. Counter plaintiffs alege that al counter
defendants, not just Bradbury Co., Inc., used their consulting services after the 1999 agreement termination
and faled to pay for those services. (Answer and Am. Countercl. 1§57, 58, 82, 83). Thisdlegation is
sufficient to give counter defendants notice of the alleged wrongdoing and the basis for rdief. Fed. R. Civ.
P. 8.

Counter defendants aso argue that counter plaintiffs pleading isinsufficent to stateadambecause



“ingtating a clam on contract, the pleader should alege the making of acontract, itsterms and the breach
thereof, which must not be left to inference.” Thompson v. Phillips Pipe Line Co., 438 P.2d 146, 200
Kan. 669 (1968). Counter defendants reliance on Kansas case law is misguided. “Under sandard Erie
doctrine, state pleading requirements, so far as they are concerned with the degree of detall to bealeged,
areirrdevant in federa court even as to dams arisng under sate law.” Andresen v. Diorio, 349 F.3d
8, 17 (1« Cir. 2003); see also Swierkiewicz v. Sorema N.A., 534 U.S. 506, 513 (2002) (rule 8's
smplified pleading standard appliesto dl civil actions).

Counter defendants finaly argue that dismissal is judtified because the Group cannot be an agent
for the counter defendants asiit is not an entity capable of being sued. While counter plaintiffs have argued
thispoint intheir brief, thereis nothing in the pleadings that aleges that the Group acted as an agent for the
counter defendants. Therefore, it is unnecessary to reachthe meritsof this issue because such atheory is
aleged no where in the pleading. However, for reasons aready explained in this section, dismissd is not
warranted for the breach of contract dams because counter plaintiffs have sufficiently aleged other grounds

for rdief.

C. Inteference with Contractud and Business Relations

“Theruleinthis stateisthat the law of the state where the tort occurred — lex loci delicti —should
aoply.” Lingv. Jan’s Liquors, 703 P.2d 731, 735, 237 Kan. 629, 634 (1985). Theinjury inthis case
isfinancid. ATC isaditizenof Georgiaand GOl isincorporated in Georgia; therefore, the financid injury
was fdt in Georgia St. Paul Furniture Mfg. Co. v. Bergman, 935 F. Supp. 1180, 1187 (D. Kan.

1996). The parties use and the Court will apply Georgialaw for thisissue.



“Tortious interference with businessreationsis a distinct and separate tort from that of tortious
interferencewith contractual relations, dthough some of the dementsof the two tortsaresmilar.” Renden,
Inc. v. Liberty Real Estate Ltd. Partnership, 444 S.E. 2d 814, 817, 213 Ga. App. 333, 334 (1994).

Georgia law states that tortious interference with contractua relations occurs when: 1) there is
improper actionor wrongful conduct by the defendant without privilege; 2) the defendant acted purposdly
and with mdice with the intent to injure; 3) the defendant interfered with a third party’s then existing
contractua rights and rdaions, and 4) caused plaintiff financia injury. Britt/Paulk Ins. Agency v.
Vandroff Ins. Agency, 952 F. Supp. 1575, 1583 (N.D. GA. 1996).

Counter plaintiffs alege the following facts in their amended counter dlaim:

1) The November 15, 1999 agreement does not contain a non-competition clause. (Answer and
Am. Countercl. 1 87).

2) Counter defendants have told current and prospective clients of counter plaintiffs that counter
plaintiffs have violated a non-competition clause. (Id. 167, 88).

3) These wrongful alegations damaged counter plaintiffs busness. (I1d. 1 89)

4) Counter plaintiffs have suffered financid harm. (Id. 1 90).

American, Hayes, Marion, and Beck argue that dismissa is warranted because: 1) the pleadings
are conclusory and do not state the necessary elements; 2) thereis no liability whennatifying athird party
of anon-competitionclause; 3) thereisno lidhilityfor asserting a contractud right; and 4) thereisno ligbility
because counter defendants actions were privileged.

Counter defendantsargue that counter plaintiffs pleading must fal because they are conclusory and

do not state the elements. Specificaly counter defendants highlight the absence in the pleading of such



words as “without privilege’, “improper”, “wrongful”, and “purposaly with mdice’. The Court is not
convinced that thisjudtifiesa dismissdl.  Fird, the word “wrongful” is clearly used in the counterclaim to
describe counter defendants’ conduct. (I1d. 89). Second, counter defendants provide no support for their
argument that a daim must be dismissed for failing to use specific wordsin apleading. This proposition
is contrary to the spirit of the notice pleadings requirement in Rule 8 which requires “only a short and plain
gatement of the dam showing that the pleader isentitied to rdief.” Fed. R. Civ. P. 8; see Altrutech, Inc.
v. Hooper Holmes, Inc., 992 F. Supp. 1264, 1266 (D. Kan. 1998) (plaintiff need not Sate each element
of the damrather it must plead minimd factua dlegations on those materid € ementsthat must be proved).
Moreover, the Court finds that the pleadings sufficiently alege the nature of the wrongful conduct (telling
third partiesthat counter plaintiffs are bound by anon-competition covenant whennone existed), the nature
of the third parties (current and prospective clients) and damages. Viewing thedlegaionsin thelight most
favorable to the counter plaintiffs, the Court finds that they have adequately pleaded acause of action for
interference with contract and/or business relions.

Counter defendants next cite several cases as authority thet thereis no liability for notifying athird
party of anon-competition covenant or for asserting a contractua right. Jackson v. Nationwide Credit,
426 S.E. 2d 630, 206 Ga. App. 810 (1992); Lykinsv. Nationwide Mutual Insurance Co., 448 SEE. 2d
716, 214 Ga. App. 577 (1994); Russdll Corporation v. BancBoston Financial Co., 434 SEE. 2d 716,
209 Ga. App. 660 (1993); Driggers v. Continental Grain Co., 435 S.E.2d 722, 210 Ga. App. 293
(1993).

The Jackson court uphdld the lower court’s decison to grant summary judgment to defendant.

Jackson, 426 SEE. 2d at 632. The court Stated that “the tria court was correct in concluding that in the



absence of evidence showing amdidous intent toinjure, no action could be maintained againg Nationwide
on thisclam...[f]urther, the record plainly shows that appellants suffered no damages...” |Id.

InLykins, plantiff sued because her former company ceased providing her benefitsoncedefendant
reported to the company that she was violaing her non-competitioncovenant. Lykins, 448 SEE. 2d at 718.
The Court afirmed the lower court’ s ruling granting defendant’s mation for summary judgment because
plantiff did violate the covenant and therewas no impropriety inreporting the matter to the company. 1d.

InRussell, the court held that the bank had a contractual right to refuseto honor new demandsfor
additional overadvances and in Driggers, there was no liability for alender that asserted itsrights under
the contract. Russdll, 434 S.E. 2d 719; Driggers, 435 S.E. 2d at 723.

The rationale in these cases does not support dismissd. Unlike the summary judgments at issue
in Jackson and Lykins, a motion to dismiss does not involve reviewing or weighing evidence; rather, it
assesses whether the counter plaintiffs daim is legdly sufficient to state aclaim for which relief may be
granted. Suttonv. Utah State Sch. for the Deaf & Blind, 173 F.3d 1226, 1236 (10th Cir. 1999). As
stated earlier inthis section, the pleadings do sufficiently stateadam. While counter defendants argue that
anon-competition covenant existed, counter plaintiffs pleading aleges that one did not exist and this must
be accepted as true when evauating thismotion. Therefore, dismissa is not warranted.

Counter defendants next cite a unique case to support their motion for dismissal.  Colquitt v.
Network Rental, Inc., 393 SE. 2d 28, 195 Ga. App. 244 (1990). In Colquitt, the plantiff sued for
interferencewith contractual relations when he quit his newly acquired job because the defendant enforced
the non-competition clause through a court ordered injunction which was later reversed.

While the Court found for the defendant, Col quitt’ s holding is limited to the answer of this specific

10



question: “whether aformer employer tortioudy interferes with contract rights of its former employee by
obtaining from a court aninjunctionagaingt that former employee’ s working for acompetitor.” 1d. at 31.
The case sub judice is disinguishable from the factsin Colquitt because the pleadings do not show that
counter defendants interfered with counter plaintiffs contractua or business relations by enforcing ther
rights pursuant to a court ordered injunction. The Colquitt case does not warrant adismissa of counter
plantffs dam.

Counter defendants next argue that dismissd is warranted because the pleadings show that the
dleged statements to third parties were privileged. American, Hayes, Marion, and Beck cite two cases
which hold that a successful cause of action for tortious breach of business or contractua relaions must
show that the counter defendants acted improperly and without privilege. Choice Hotels Int’l v.
Ocmulgee Fields, 474 S.E. 2d 56, 222 Ga App. 185 (1996); Metzler v. Rowell, 547 SE. 2d 311, 248
Ga App. 896 (2001). Counter defendantsfail to state under which subsection of the privilege satute their
communications fal. See O.C.G.A. 8 51-5-7 (privileged communications). The cases they cite use
0O.C.G.A. §51-5-7(3); cons=quently, the Court will analyze their motionwithreferenceto this subsection
aswell. See Choice, 474 SE. 2d at 59 (O.C.G.A. 8§ 51-5-7(3) while primarily applicable to claims for
defamation, may also be asserted as a defense to tortious interference with business and contractua
relaions).

The Court disagrees that the pleadings warrant dismissal based on the defense of privilege. “To
make the defense of privilege complete...good faith, aninterest to be uphed, a statement properly limited
in its scope, a proper occasion, and publication to proper persons mus all appear.” 1d.; see also

Sherwood v. Boshears, 278 SE. 2d 124, 126, 157 Ga. App. 542, 543 (1981) (the burden is on the

11



defendant to establish privilege). Atthis sagein the litigation, a determination on the merits based on the
defense of privilege isinappropriate. See also Southern BusinessMachines, Inc. v. Norwest Financial
Leasing..., 390 SEE. 2d 402,408, 94 Ga. App. 253, 260 (1990) (generdly the question of whether a
communication was privileged is a jury question). Many facts, including the existence of the non-
competition covenant, are disputed. Moreover, the Court has no information about the scope, occasion
or publication of any dlegedly privileged statements. Counter defendants motions to dismissthe tortious

interference of business and contractud relations are denied.

D. Lack of Capacity

Marion and Beck move the Court to dismiss counter plaintiffs claims for additiona reasons.
Marion arguesthat dismissd isjudified because: 1) it isnot alega entity and has no capacity in which to
be sued; and 2) service of process was defective. Beck argues that dismissal is warranted because: 1)
Beck Automation is not alegd entity and has no capacity in which to be sued; and 2) Beck Automation
L.L.C. wasformed on March 19, 2002, after the alleged misdeeds occurred.

“When a party desiresto raise anissue asto the lega existence of any party or the capacity of any
party sue or be sued...the party desiring to raise the issue shdl do so by specific negative averment, which
shdl indlude such supporting particulars as are peculiarly within the pleader’ sknowledge.” Fed. R. Civ.
P. 9(a). Marion and Beck have directly raised the issue of capacity and legd exisencein their amotions
to dismiss and the Court holds that this complies with Rule 9(a)’s requirement for a specific negative
averment. Board of Education v. Illinois State Bd. of Education, 810 F.2d 707, 710 n.4 (7th Cir.

1987); Johnston v. Fancher, 447 F. Supp. 509, 511 (W.D. Okla. 1977).

12



The gtate in which a corporation was organized or in the case of an unincorporated association,
the stateinwhichthe digtrict court islocated governs the law determining capacity to be sued. Fed. R. Civ.
P. 17(b). The Court will apply Kansas law to determine Marion’s and Beck’ s capacity to be sued.

“Itisthe generd rule to which this jurisdiction has long adhered, that in the absence of a gatuteto
the contrary, an unincorporated associationisnot alegd entity and can neither sue nor be sued in the name
of the association.” Prime v. BetaGamma Chapter of Pi Kappa Alpha, 47 P.3d 402, 405, 273 Kan.
828, 830 (2002) (quoting Kansas Private Club Assn. v. Londerholm, 408 P.2d 891, 196 Kan. 1
(1965)); University of Texas v. Vratil, 96 F.3d 1337, 1339 (10th Cir. 1996) (under Kansas law an
unincorporated association lacks capacity to sue or be sued in its own name).

Marion and Beck bothargue that dismissd is appropriate because counter plaintiffs have failed to
dlege that Marion and Beck have alegd existence or the capacity to besued. Thisargument ismeritless
as it is unnecessary to indude dlegations in the pleading of a parties capacity or legd existence except
when required to show jurisdiction. Fed. R. Civ. P. 9(a).

Next, Marionspecificadly argues that it is anunincorporated divisonof Bradbury without capacity
to be sued. Marion supportsits claim by requesting that the Court take judicid notice of the Secretary of
State’ swebsite and access Marion' sforfetedarticlesof incorporation. Counter plaintiffsarguethat Marion
is a business entity of some sort and attach documents showing that Marion has an address, logo and
employees. (Counter Fl. Ex. A).

Beck arguesthat it does not exist asalegd entity and has no capacity to be sued. Counter plaintiffs
disagree and attach documents showing that Beck is abusinessentity of some sort. (Counter P, Ex. A).

Beck requeststhat the Court research the issue on the Secretary of State’s website. Beck concedesthat

13



Beck Automation L.L.C. is alegd entity; however, Beck states that this entity has not been sued.
Anticipating that counter plaintiffs will add Beck Automation L.L.C., Beck argues that Beck Automation
L.L.C. wasnot in existence at the time of the alleged wrongdoing.

If on a Rule 12(b)(6) motion to dismiss “matters outside the pleading are presented to and not
excluded by the court, the motion shdl be treated as one for summary judgment and disposed of as
provided in Rule 56, and dl parties shdl be given reasonable opportunity to present dl material made
pertinent to such a motion by Rule 56.” Fed. R. Civ. P. 56; Blue Circle Cement v. Board of County
Comm'rs, 27 F.3d 1499, 1503 (10th Cir. 1994).

For two reasons, the Court will convert Beck’s and Marion’s motions to dismisson the issues of
cgpacity and legd existence into motions for summary judgement. First, both parties have used matters
outside of the pleadings to bolster their argumentson lega existenceand capacity. Second, adetermination
of lega existence and capacity requires additiona facts. See Svaimv. Moltan Co., 73 F.3d 711, 718
(7th Cir. 1996) (questions involving a party’ s capacity to be sued turns upon issues of fact).

The Court declinesto rue on Marion’ sinsufficiency of process damasthe resolution of thisissue
requires that the Court first determineif Marion has alega existence and capacity to be sued.

Counter plantiffs have not madeit clear if they want to sue Beck or Beck AutomationL.L.C. The
pleading lists Beck asacounter defendant; however, counter plaintiffs changed the captioninther response
brief to read Beck AutomationL.L.C. and addressed Beck as Beck AutomationL.L.C. inthar arguments.

Counter plantiffs must amend the pleadings to add Beck AutometionL.L.C. ifthat isthe party they
wishto sue. Jonesv. Louisiana, 764 F.2d 1183, 1186 (10th Cir. 1985) (technical changes concerning

aparty are proper under Rule 15(a)). Counter plaintiffs do not need leave of the Court to amend their
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pleadings because “where some but not al [counter] defendants have answered, [counter plaintiffs| may
amend as of course clams asserted soldly againgt the non-answering [counter defendant].” Barksdale v.
King, 699 F.2d 744, 747 (5th Cir. 1983) (interna citations omitted). Whileother counter defendantshave
answered the pleading, Beck hasnot. Glenn v. First Nat’'| Bank, 868 F.2d 368, 370 (10th Cir. 1989)
(amotion to dismissis not deemed a responsive pleading for purposes of a Rule 15(a) andyss).

If counter plaintiffs indeed want to sue Beck Automation L.L.C., then they are directed to file an
amended complaint within 10 days of the filing of this Order. The summary judgment briefs shal address
the capacity and legd existence of dther Beck or Beck Automation L.L.C., depending on which entity
counter plantiffs intend to sue. If counter plaintiffs have not filed an amended pleading to include Beck
Automation L.L.C. withinthe alotted ten days, thenthe briefs will address these i ssues with respect to the

origina counter defendant, Beck.
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It is ORDERED that American’s, Hayes , Marion's, and Beck’ sMotions to Dismiss (Doc. 161,
179, 165) be GRANTED with respect to the antitrust claim and DENIED with respect to the breach of
contract and tortious interference with business and contractud relaions clams,

It is further ORDERED that Marion’ sMotionto Dismiss(Doc. 179) ontheissuesof capacity and
lega existence be converted into aMation for Summary Judgment. Marion shdl file summary judgment
meaterid no later than 15 days after the filing of this Order. Counter plaintiffs shall file aresponse no later
than 10 days after Marion’s summary judgment brief. Marion may file areply no later than 10 days after
the response. The Court declinesto ruleon Marion’ ssufficiency of serviceclam until after adetermination
is made on Marion’s capacity and exisence asalega entity.

It isfurther ORDERED that Beck’s Motion to Dismiss (Doc. 165) on the issues of capacity and
legd existence be converted into a Motion for Summary Judgment. Beck shdl file summary judgment
meaterid no later than 25 days after the filing of this Order. Counter plaintiffs shall file aresponse no later
than 10 days after Beck’s summary judgment brief. Beck may file areply no later than 10 days after the

response.

SO ORDERED this 31st  day of August 2005.

9 Wedey E. Brown

Wedey E. Brown, U.S. Senior Didtrict Judge
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