IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

AID FOR WOMEN, et dl.,
Hantiffs,

VS. Case No. 03-1353-JTM

NOLA FOULSTON, et d.,
Defendants.

MEMORANDUM OPINION AND ORDER

This matter comes before the court on plaintiffs action for declaratory and injunctive relief.
Paintiffs seek to prevent enforcement of Kansas Attorney Generd Phill Kling's application of the state
mandatory reporting statute, through an Attorney Generd’s Opinion,* to consensua underage sexud
activity.? Specificaly, asfiled, this case tums onwhether Kan. Stat. Ann. § 38-1522, commonly referred
to asthe “ Kansasreporting statute,” requiresreporting of dl consensud underage sexud activity as sexud

abuse.

IKansas Att'y Gen. Op. No. 2003-17, 2003 WL 21492493 (June 18, 2003), hereinafter
“Kline Opinion.” Seeinfra pp.8-9.

2As the phrase “consensua underage sexud activity” appearsin this opinion, “consensud”
means. 1) no coercion was involved; 2) no gppreciable power differentia existed between partners;
and 3) the age difference between partners is no more than three years. “Underage’ means neither of
the persons involved is younger than twelve years of age and that & least one of the personsis under
the age of sxteen. “Sexud activity” includes. penile-vagina intercourse, ord sex, and sex, and
touching of another’s genitdia by ether sex.



The court heard goproximately seven days of testimony in a bench trid commencing January 30,
2006. For darity, the court notes that neither Sde objects to the reporting of: 1) incest; 2) sexud abuse
of achild by an adult; and 3) sexud activitiesinvaving achild under the age of twelve. Therefore, the only
issue presented is whether consensud underage sexua activity must be reported under the Kansas
reporting statute. After extensve review of the record, this court holds that the Kansas reporting statute:
1) does not make al underage sexud activity inherently injurious; and 2) requires that the reporter have
reason to suspect both injury and that the injury resulted from illegd sexud activity, as defined by Kansas
law, before reporting isrequired. In addition, to require reporting in accordance with Attorney Genera
Kline's opinion would violateaminor’ slimited right of informationd privacy. Thus, this court permanently
enjoins enforcement of Kan. Stat. Ann. 8 38-1522 in any manner incondstent with this decision, which
includes the Kline Opinion.
|. FINDINGS OF FACT
A. Partiesto thisAction

Rantiff Aid for Womenisamedica practice in Kansas City that provides arange of gynecologica
services, including abortions and contraception.

Pantiff Teri Augustus L.M.S.W., isa Licensed Masters Socia Worker whoislicensedtopractice
socid work inKansas. She provides case management and adoption servicesto children and adolescents
a aprivate child welfare agency in Wichita

Fantiff Margot Breckhill, R.N., isachild educator and registered nursewho islicensedto practice

nurang in Kansas. She teaches sexudity education at various agencies and at public and private schools



inthe Wichitaarea. She hasaso worked with pregnant and parenting teensin the Wichitaareafor the past
eighteen years.

Faintiff Tracy Cowles, M.D., isaperinatologist who is licensed to practice medicine in Kansas.
She is board certified in obstetrics and gynecology, maternd-fetal medicine and medica genetics. Dr.
Cowles provides perinatology services in a private medicd practice in Overland Park. Paintiff
Willow Eby, R.N., isaregistered nurse who is licensed to practice nursnginKansas. Ms. Eby provides
nursng services at a private medica practice in Wichita that provides abortions and other reproductive
health services.

Fantiff Vicki Epp, L.B.SW., isaLicensed Bachelors Socid Worker who islicensed to practice
social work in Kansas. She provides case management and other socid services to children and
adolescents at a private child wefare organization in Newton.

Pantff Margaret Egtrin, M.D., is a board-certified obstetrician-gynecologist who islicensed to
practice medicine in Kansas. Dr. Estrin provides a range of obgtetricd and gynecologicd servicesin a
private medica practicein Overland Park.

Rantiff Herbert Hodes, M.D., is a board-certified obstetrician-gynecologist who is licensed to
practice medicne in Kansas. His daughter, plaintiff Traci Nauser, M.D., is dso a board-certified
obstetrician-gynecologist licensed to practice medicine in Kansas. Dr. Hodes and Dr. Nauser provide a
range of obstetri cal and gynecol ogicd services, induding abortions, contraceptives, prenata care, childbirth

services, and treatment of sexually transmitted diseases at their private medica practicein Overland Park.



Pantff Colleen O'Donnell, R.N.-C, is a registered nurse who is licensed to practice nurang in
Kansas. Ms. O'Donndl is employed by Dr. Hodes' and Dr. Nauser’s medical practice, where she
provides arange of nursing services within their obstetrical and gynecologica practice.

Fantiff Stacey Morgan, D.O., isadoctor of osteopathy who is licensed to practice medicine in
Kansas. Dr. Morgan isboard certified in family practice. She provides arange of medicd servicesina
private practice in Overland Park.

Rantiff Beth McGilley, Ph.D., isaclinica psychologist who is licensed to practice psychology in

Kansas. Dr. McGilley providesindividua and group counsdling servicesin her private practicein Wichita

Hantiff Trina Whedler, L.M.SW., is a Licensed Masters Socid Worker who is licensed to
practice socia work in Kansas. Ms. Whedler provides a variety of social work servicesto students of a
public high schoadl in Wichita

Pantiff Sherman Zaremski, M.D., isa physician who is licensed to practice medicine in Kansss.
He is board certified in internal medicine. Dr. Zaremks provides abortions, family planning, and other
hedlth care services a Aid for Women. He aso provides abortions and other services at another private
medicd practicein Wichita

Defendant Nola Foulston isthe Didrict Attorney for the 18th Judicid Didrict of Kansas. Sheis
being sued in her officid capacity as Didtrict Attorney and as representative of a class of dl county and
digtrict atorneysin the state of Kansas.

Defendant Phill Klineisthe Attorney Generd of Kansas.

B. The Kansas Reporting Statute



Kansas law recognizes the stat€ sinterest in reporting abuse of children:

Itisthe policy of this state to provide for the protection of children who have beensubject
to physica, menta or emotional abuse or neglect or sexud abuse by encouraging the
reporting of suspected child abuse and neglect, insuring the thorough and prompt
investigation of these reports and providing preventive and rehabilitative services when
appropriate to abused or neglected children and their families so that, if possible, the
families can remain together without further threeat to the children.

Kan. Stat. Ann. 8 38-1521. See ds0 Clevenger v. Catholic Socid Serv. of the Archdiocese of Kansas

City, 21 Kan.App.2d 521, 529, 901 P.2d 529, 535 (1995) (“It is apparent that the public policy of this
state is to encourage persons with information concerning possible child abuse to report this information

to the proper authorities.”); Kansas State Bank & Trust Co. v. Speciaized Transp. Serv., Inc., 249 Kan.

348, 372(1991) (purposeof reporting statute isto provide protectionfor childrenby encouragingreporting
of suspected child abuse and insuring thorough and prompt investigation of such reports); Kennedy v.

Kansas Dept. of Social and Rehabilitation Serv., 26 Kan.App.2d 98 (1999) (public policy of stateisto

encourage reporting of possible child abuse).

Aspart and parcel of this obligation, Kansas requires reporting to the state government whenever
certain persons have “reason to suspect that achild hasbeeninjured asaresult of . . . sexua abuse.” Kan.
Stat. Ann. 8§ 38-1522 (emphads added). Themandatory reporting requirement extendsto variousmedical
and hedlth careproviders, school officas, law enforcement, child care service providers, socia workers,
counsdlors, and emergency response personneg.  See Kan. Stat. Ann. 8 38-1522(a) (listing the persons
who arecons dered mandatory reporters). Such personsarerequired to notify the designated state agency,
or, in limited circumstances, law enforcement. Kan. Stat. Ann. §38-1522(c), (). “Willful and knowing

failure to make areport” isamisdemeanor crimina offense. Kan. Stat. Ann. 8§ 38-1522(f).



Kansaslaw defines* sexud abuse”’ as* any act committed witha child which is described in article
35, chapter 21 of the Kansas Statutes Annotated.” Kan. Stat. Ann. 8§ 38-1502(c). The referenced
chapter crimindizesarange of sexud activitiesinvalving aminor under the age of sixteen.® See, e.q., Kan.
Stat. Ann. § 21-3503(a)(1) (“any lewd fondling or touching ... done or submitted to with the intent to
arouse or to satidfy . . . sexud desires’); Kan. Stat. Ann. 8§ 21-3501(2) (“ord contact . . . of thefemde
genitdiaor . . . of the mae genitdid’); Kan. Stat. Ann. § 21-3501(1) (“any penetration of the femae sex
organ by a finger, the mde sex organ or any object”). Based on the very language of the relevant
provisons, sexud activity of minors younger than sixteen is illegd, regardless of whether the activity is
voluntary or the sexud activity involvesanage-mate.* The only exceptionto thiscrimina banisinthe case
of consensua sexua contact between a person under sixteen and that person’s spouse. See, e.q., Kan.
Stat. Ann. 88 21-3503(b); 21-3504(b); 21-2502(b). Kansas haslong alowed twelve-year-old femaes
and fourteen-year-old males to marry with parentd or judicia consent, dthough the Kansas legidature is

now conddering rasng these ages. State v. Sedlack, 246 Kan. 305, 307, 787 P.2d 709, 710 (Kan.

1990) (cting State v. Johnson, 216 Kan. 445, 448, 532 P.2d 1325 (1975)). Kansas law requires both

partiesto be at least eighteen years of age before recognizingacommonlaw marriage asvdid. Kan. Stat.
Ann. § 23-101(b) (2004).
The reporting statute does not define “injury.”

C. Reporting Policiesand Investigation

3 The term “minor” as used throughout this opinion means a person who is under the age of
gxteen, i.e., aperson who is under the age to legally consent to sexud intercourse.

4 Kansas Department of Socid and Rehabilitation Services officids testified that they consider
“age-mates’ to be persons within three years of age of each other.

6



The mandatory reporter natifies the Kansas Department of Social and Rehabilitation Services
(hereafter “SRS’) inmost ingtances. Kan. Stat. Ann. 8 38-1522(c). After the mandatory reporter notifies
SRS, anintake screener collects information from the mandatory reporter about the minor, including age
and socid security number, dleged perpetrator and the minor's caretaker. An SRS socia worker then
reviews the intake report and determineswhether the report should be“ screened in” or “screened out” as
st forth in SRS's Policy and Procedure Manud (heresfter “ SRS Manud”). If areport is*screened in,”
SRS conducts further investigation and assessment. If the report is “screened out,” SRS does not
investigate, provide information to law enforcement or provide any services to a person identified in the
report, according to SRS Director Sandra Hazlett. Further, SRS Regiond Director Jean Hogan testified
that she was unaware of any case where a crimind investigation or prosecution was initiated for a
“screened-out” report.

The SRS policy isto screenout areport whenthe “[r]eport concerns ‘lifestyl€’ issues that do not
directly harmachild or place a child in likdihood of harm.” SRS Manud 8§ 1361. ThePracticeNotelists
severa studions wherethe “[ijnformationindicates.. . . lifestyle issues which do not directly harmchildren
or place them inimminent danger of harm.” One such situationof particular significance in this case isthe
“Im]utuad sexud exploration of age-mates (no force, power differentid, or incestissues).” 1n other words,
SRS screens out intake reports of consensua, voluntary sexud activities of unrelated age-mates. Cathy

Hubbard, SRS Program Administrator for the Protection Unit of Child and Family Services, testified that



one reason such cases are not investigated further is because it isimpossble to identify which child isthe
victim and which is the perpetrator.®
SRS has along-standing policy of screening out consensua underage sexud activity. The parties
presented no evidenceto indicatethat either the legidatureor the executive branch (until the Kline Opinion)
have attempted to change this policy.
D. Advisory Opinions
In 1992, Kansas Attorney Generad Robert Stephan issued an opinion defining the reporting
requirements in cases of unmarried pregnant minors. [n pertinent part, the opinion sates:
Whether a particular minor in a particular case has been injured as a result of sexua
intercourse and a resulting pregnancy must be determined on a case-by-case basis. The
fact of pregnancy certainly puts one on notice that sexua abuse (as satutorily defined) has
probably occurred, and requires persons listed in K.S.A. 1991 Supp. 38-1522(a) to
investigate further whether the child has suffered injury, physica or emotiond, as aresult

of such activity. If thereis reason to suspect that the child has been injured, that person
is then required to report such suspicions and the reasons therefore.

Kansas Att'y Gen. Op. No. 92-48, 1992 WL 613410 (April 6, 1992) (hereafter “ Stephan Opinion™)
(emphags added). The Stephan Opinion did not equate underage pregnancy with “inherent injury,” which
would autométicaly trigger reporting. Instead, it placed reporters on notice that the statutory standard of
sexual abuse probably had occurred and that the reporter should investigate further to determine if there
was inury. Thus, the Stephan Opinion acknowledged the broad statutory scope of the term “sexual
abuse” but it |eft the reporter to determine if there was reason to suspect the child had suffered an injury

requiring reporting, which is consstent in every respect with the statutory language.

® While not investigated, notice of the intake is placed in SRS sinformation system called
Family and Child Tracking System (heregfter “FACTS’).
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Attorney Generd Stephan’ ssuccessor, Carla Stovdl, reached asmilar conclusoninaletter dated
June 3, 1999. However, on June 18, 2003, Kansas Attorney Generd Phill Klineissued an opinion seeking
to sgnificantly change the standard for reporting. Hisopinion, in part, Sates:

Kansas law clearly provides that those who fall under the scope of the reporting
requirement must report any reasonable suspicionthat achild has been injured as a result
of sexua abuse, which would be any time a child under the age of 16 has become
pregnant. As a matter of law such child has been the victim of rape or one of the other
sexua abuse crimes and such crimes are inherently injurious.

Kansas Att'y Gen. Op. No. 2003-17, 2003 WL 21492493 (June 18, 2003) (emphasis added). In
reaching this conclusion, the Attorney Generd |ooked beyond the statute’ s language and beyond the law
of the State of Kansas. His opinion that the minor's pregnancy is “inherently injurious’ diminated the
reporter’s discretion to determine whether the minor had been “injured.” Further, as the Attorney
Generd’ s opinion acknowledges, such “inherent injury” reaches beyond aminor’s pregnancy:

We are awarethat dthough this opinionis limited to the question posed, the consequences

of the conclusion reach further. Other Stuations that might trigger a mandated reporter’s

obligation, because sexud activity of aminor becomes known, include a teenage girl or

boy who seeks medicd attention for a sexudly transmitted disease, a teenage girl who

seeks medical atention for a pregnancy, or a teenage girl seeking birth control who
discloses she has dready been sexudly active.

Kline Opinion, 2003 WL 21492493, a *6 (emphasis added). Thus, if dl illegal sexud activity of aminor
isconsidered sexua abuse and is per seinjurious, then pursuant to the Kline Opinion, amandatory reporter
must automatically report any indication that a minor is sexudly active.
E. Procedural History

On October 9, 2003, afew months after the Kline Opinionissued, plaintiffs brought suit under 42

U.S.C. § 1983 seeking declaratory and injunctive relief against application of the reporting statute to



incidents of consensua sexud activity between minors under the age of sixteen and persons of amilar age
when mandatory reporters conclude, in their professond judgment, that the sexud activity did not injure
the minor. Complaint, 9 11 (same as Third Amended Complaint, 9 11). The district court certified the
plantiffs as a dasslargely comprising licensed professondss, including physicians, nurses, socid workers,
psychologists and sexudlity educators. Dkt. No. 60. The Complaint named as defendants the Attorney
Generd of Kansas and dl county and didtrict attorneys of Kansas. Complaint, 46 (identifying al county
and didrict attorneys of Kansas); Third Amended Complaint, 1 38, 39 (identifying Attorney Generd
Kline).

The origind complaint averred several grounds onwhichthe reporting statute was uncongtitutiona
as gpplied in the context of the Kline Opinion. First, plantiffs dlege that the gpplication “ violates the rights
of adolescents under 16 to maintain the confidentidity of private information about their sexua behavior
and medical and psychologicd hedthcare, induding the fact that they have sought reproductive or menta
hedlth care or counsding, without servingany legitimate, important or compelling stateinterest.” Complaint,
166. Second, “it falsto givethe plaintiffsfair notice of when reportingisrequired and encourages arbitrary
and discriminatory enforcement.” Complaint,  68.

Asrdlief, the complaint sought: 1) preliminary and permanent injunctions “barring the defendant
class from enforcing the reporting satute to require plaintiffs to report consensua sexud activity between
an adolescent under the age of 16 and a person of similar age where plaintiffs do not reasonably suspect
injury to the adolescent;” and 2) a declaration “that the reporting statute is uncongtitutional as gpplied to

consensua sexud activity between an adolescent under the age of 16 and a person of smilar age where
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the mandatory reporter does not reasonably suspect injury to the adolescent.” Complaint, 1 70. Since
then, plaintiffs have amended the complaint to include other grounds.

On November 26, 2003, this court heard testimony and received evidence regarding the

prliminary injunction, which the court granted on July 26, 2004. Aid for Women v. Foulston, 327 F.
Supp. 2d 1273 (D. Kan. 2004). The court found the plaintiffs had standing to bring their dam and that
plantiffs had satidfied the sandard for apreiminary injunction. Id. at 1280-86. Defendants appeded the
ruling to the United States Court of Appedlsfor the Tenth Circuit. On January 27, 2006, the eve of the
digtrict court’s bench trid, the Tenth Circuit issued a decision vacating the preliminary injunction and

remanding the casefor further proceedings. Aid for Womenv. Foulston, No. 04-3310 (10th Cir. Jan. 27,

2006) (amended on March 16, 2006). The Tenth Circuit affirmed plaintiffs standing and minors' right to
informationd privacy. However, the Circuit found that there was insufficient evidence to sustain a
preliminary injunction. 1d. After consultation with the parties, the court determined it appropriate to
proceed to trid on the merits.
[I. CONCLUSIONS OF LAW
A. Statutory Interpretation

The interpretation of the Kansas reporting atute is of centra importanceto thiscase. That being
so, the court consdered certification to the Kansas Supreme Court. Because a federd court’s
determination of gate law isnot find, the state court’s interpretation on thisissue would be helpful. See

United States v. Thirty-Seven (37) Photographs, 402 U.S. 363, 369, 91 S.Ct. 1400 (1971) (noting that

federd courts “lack jurisdiction authoritatively to congtrue Sate legidation”).
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However, such certification should be utilized only if the construction of state law is subject to

doubt. See Stenberg v. Carhart, 530 U.S. 914, 945 (2000); Houston v. Hill, 482 U.S. 451, 468-471

(1987) (certification should not be used where “there is no uncertain question of state law”); Grant v.
Meyer, 828 F.2d 1446, 1448 n. 5 (10th Cir. 1987) (refusing certification “snce the datute is
unambiguous’). As more fully discussed below, the court finds that the reporting statute is clear and
unambiguous, therefore, certification is unnecessary.

As a generd rule, if thelanguage of a datute is clear in its goplication, the court is bound by it.

Hubbard v. United States, 514 U.S. 695, 703, 115 S.Ct. 1754, 131 L.Ed.2d 779 (1995). “ If the statutory

language isclear, thiswill ordinarily end the analyss” See, e.q., United Statesv. Morgan, 922 F.2d 1495,

1496 (10th Cir. 1991), cert. denied, 501 U.S. 1207, 111 S.Ct. 2803, 115 L.Ed.2d 976 (1991).

As noted above, the Kansas statute mandates reporting by certain persons who have “reason to
suspect that a child has been injured as aresult of . . . sexud abuse.” Kan. Stat. Ann. § 38-1522(a)
(emphasisadded). Thislanguage has remained unchanged since its enactment in 1982. Senate Bill No.
520, ch. 182 §19 (1982).

Examining its separate components, the clause recognizes that a mandatory reporter must identify
two things 1) there is reason to suspect that the child has been injured; and 2) the injury resulted from
sexua abuse. The meaning of theterms“injured” and “sexud abuse’ areimportant to the court’ sanayss.

As mentioned above, the legidature has defined “ sexua abuse” in Article 35, Chapter 21 of the Kansas
Statutes. Kan. Stat. Ann. 8 38-1502(c). However, it has not defined “injury.”
The Stephan Opinionnoted that “injury” is not defined in the code for care of children, Kan. Stat.

Ann. § 38-1501 et seq., whichindudesthereporting statute. Although some statutory provisonsrecognize
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that “injury” includes physica, mental or emotional abuse or neglect, Kan. Stat. Ann. 1991 Supp. 8§ 38
1502(b), past SRS programs did not lis pregnancy as a per seinjury. After reviewing the scant legidative
history and case law approaches to pregnancy, the Stephan Opinion concluded that “. . . pregnant,
unmarried minors may likdy display sgns of emotiona, physical or mentd injuries which should be
reported. However, we do not believe that pregnancy of an unmarried minor necessarily congtitutesinjury
even when that term is understood in its broadest sense” (Emphasis added). Ultimatdly, the Stephan
Opinionhdd that pregnancy is not itsdf aninjury but a natural condition, so reporting a pregnancy as sexud
abuse must be determined on a case-by-case basis.

The Kline Opinion, onthe other hand, shifted the focus away from the condition of pregnancy and
toward the underlying sexud intercourse, whichit claims congtitutesaninherently injurious and harmful act.
Since the legidative history of the reporting datute is limited, the Kline Opinion examined insurance case
law where afederd district court in this district described sexud abuse asinherently harmful.® TheKline
Opinion states that the consensus opinionof the courtsisthat sexua abuse of aminor isinherently harmful.
Despite the focus on case law to understand statutory language, the Kline Opinion noted that it is not the
function of the courts to write legidation but only to construe statutes.

If “injury” is the eguivdent of “sexud abuse,” as the Attorney General contends, then the
requirement of an“injury” inthe reporting statute is rendered meaningless. The Satutory language doesnot

require reporting of al illegd sexua activity of minors; it requires reporting of such sexud activity if there

® Troy v. Allgate Ins. Co., 789 F. Supp. 1134, 1136 (D. Kan. 1992) (citations omitted)
(noting that “[i]t is now a generdly accepted conception that harm isinherent in the act of sexudly
abusng achild”).
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is“reasonto suspect injury.” Therefore, the Statute requires reporting of illega sexud activity that causes

injury, not al illegd sexud activity. See United States. v. AmericanTrucking Ass ns,, 310 U.S. 534, 543,

60S.Ct. 1059, 1063 (1940) (“Thereis, of course, no more persuasive evidence of the purpose of astatute
than the words by which the legidature undertook to give expression to its wishes.”).

The legidature included a very specific phraseinthe statute: “reason to suspect that a child has
beeninjured asaresult of . . . sexud abuse. . ..” This phrase vests a degree of discretion in the reporter

not only to determine suspected sexua abuse, but dso resulting injury. Cortez v. Pawnee Mental Hedth

Searv., Inc., 77 P.3d 1288, 2003 WL 22283159, at * 3 (Kan. App. 2003) (noting that the Kan. Stat. Ann.

§ 38-1522 requires a “reason to suspect” before mandating reporting); Kansas State Bank & Trust Co.

V. Specidlized Transp. Serv., Inc., 249 Kan. 348, 372,819P.2d 587, 604 (1991) (“The decisonto report

suspected abuse should be based on something more than suspicion.”). The legidature acknowledged that
not al illegd sexua activity invalving a minor necessarily results in “injury;” thus, not al unlanvful sexua
activity warrants reporting. The language of the statute recognizes that someillegal sexud conduct, such
as consensud, voluntary sexud activity with an age-mate, fals outside the scope of the statute, as it may

not causeinjury. SeeBedRocLtd., LLCVv.U.S,,541 U.S. 176, 183, 124 S.Ct. 1587, 1593 (2004) dting

Connecticut Nat. Bank v. Germain, 503 U.S. 249, 253-254, 112 S.Ct. 1146, 117 L.Ed.2d 391 (1992)

(“The preeminent canon of statutory interpretation requires usto ‘presume that [the] legidature saysina
datute what it means and means in a Satute what it saysthere” 7).
Therefore, the court findsthat the legidature sinclusonof the phrase “ reasonto suspect that achild

hasbeeninjured” requiresreportersto determine if thereis a reason to suspect injury resulting fromsexud
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abuse. “Injury” and “sexud abuse” are digtinct concepts under the atute. Any attempt to conflate the
meaning of these termsis contrary to a plain reading of this Satute.
Thisreading is consstent with the agency policies devel oped following enactment of the Satute,

asset out inanearlier part of thisopinion See AmericanTrucking, 310 U.S. at 544, 60 S.Ct. at 1064 (“A

few words of generd connotation gppearing in the text of statutes should not be given a wide meaning,
contrary to a settled policy, <excepting as adifferent purposeis plainly shown.” ”) (citations omitted). SRS
policy acknowledges sexud abuseto be coextensive withthe statutory definitions,” but it doesnot consider
investigation of dl illega sexud activity involving aminor to be necessary or appropriate. SRS Manua §
1361. Where areport does not indicate a child “hasbeenharmed or islikely to be harmed” or where the
report concerns “ lifestyle€’ issuesthat do not directly harmachild or place achild inalikeihood of harm,”
SRS screens out the report. SRS Manua 8 1361. SRS does not extend servicesin cases of consensud,
age-mate sexua explorationwithno evidenceof force, coercion, or sgnificant age disparities. SRSManua
8 1361, Practice Notes. SRS's policy interpretation creates a distinction between broad statutory
definitions and working definitions on which investigations are actudly conducted.

The 1992 Stephan Opinionand the Stoval letter of 1999 bothwere plain language readings of the
reporting statute. Both Stephan and Stovd | gave full meaning to the reporting statute, requiring that the
reporter have not only reason to suspect abuse, but also reason to suspect injury resulting from it. From

a reporter’ s sandpoint, as supported by thar trid testimony, the reporting statute was clear, and the

" SRS Manud § 160 defines “sexud abuse’ as “any act committed with a child that is
described in, [Kan. Stat. Ann. §] 21-3501 et seg. and amendments thereto and the acts described in
[Kan. Stat. Ann. §] 21-3602 and [Kan. Stat. Ann. §] 21-3603 and amendments thereto.”
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reporters were not only authorized, but compelled, to make a case-by-case determination as to whether
injury occurred.

The Attorney Generd is not only alowed to, but also is required to render an opinion on his
interpretation of the law under certain circumstances. See Kan. Stat. Ann. § 75-704 (the Attorney
Generd, when required, provides written opinions“ . . . upondl questions of law submitted to him or her
by the legidature, or either branch thereof, or by the governor, secretary of state, state treasurer, state
board of education, or commissoner ofinsurance.”); Kan. Stat. Ann. 8§ 77-420 (directing Attorney General
review of any state agency rule or regulation). However, trueinterpretation of law isajudicid function, not

an executive or legidative function. Board of Comm'rsv. Genera Sec. Corp., 138 P.2d 479, 479 (Kan.

1943). Anexecutive branch officid, such asthe Attorney Generd, cannot effectively amend legidation by

reinterpreting its language through an “advisory” opinion. See In re Allen, Gibbs & Houlik, L.C., 29

Kan.App.2d 537, 545, 29 P.3d 431, 439 (Kan. App. 2001) (“[A] statute should not be so read asto add
that which is not readily found therein or to read out what as a matter [of] ordinary English languageisin
it.” (ctations omitted)). Thelegidature has not chosen to deletethereason to suspect that achild hasbeen
injured” language from the reporting statute; the Attorney General cannot amend the statute by anadvisory

opinion See State ex rd. Stephan v. Finney, 251 Kan. 559, 578, 836 P.2d 1169, 1182 (Kan. 1992)

(“And in accordance with the generd principles of the separation of powers, the executive department
cannot generaly usurp or exercisejudicid or legidative power .. .."). In view of both the statutory
language and the long-standing interpretation of the reporting statute, the Kline Opinioneffectively amends
the reporting statute by diminating the discretion the legidature gave mandatory reporters to determine if

there had been an injury. Under the Kline Opinion, the mandatory reporter hasno discretion with repect
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to reporting illegal sexud activity of a minor,® in contravention of the plain language of the statute and

legidaive intent as evidenced in the gatute' s clear and unambiguous language. American Trucking, 310

U.S. a 543, 60 S.Ct. at 1063. The court’sinterpretation neither reads phantom language into the statute,
nor cuts from the statute language the legidature deliberatdly placed there.

Accordingly, the court holds that the Kline Opinion contradicts the plain meaning of the Satutefor
two related reasons. Fird, the Kline Opinion ingppropriately strikes the legidature' s placement of
discretion in the hands of licensed professionds by ignoring the phrase “reason to suspect that a child has
been injured’ as a rexult of sexud abuse. Second, the opinion wrongly redefines the common
undergtanding of both state agencies and mandatory reporters by denoting al sexua activity to be
“inherently injurious.”

B. Injunctive Relief

Faintiffs present four congtitutiond dams asabasis for declaratory and injunctive rdief againgt the
reporting statute’' s gpplicationto incidents of consensua sexud activity between persons under the age of
sxteenand persons of amilar age where mandatory reporters conclude in their professond judgment the
sexud activity had not caused the minor any injury. Flaintiffs damsinclude: 1) informationd privecy; 2)
decisond privacy; 3) equd protection; and 4) vagueness. The Tenth Circuit has dready recognized that
plantiffs have ganding, so the court will not revigt thisissue. Aid for Women, No. 04-3310, (10th Cir.
Jan. 26, 2006). The statute is not vague, does not implicate equa protection concerns, and does not

invade decisond privacy. Thus, the court will only address plaintiffs informationd privacy dam.

8 What must be reported depends on who you ask. See infrapp. 21-22.
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Togrant apermanent injunction, adigtrict court must find that four requirements have beensatisfied:
“1) actual success onthe merits, 2) irreparable harm unless the injunctionisissued; 3) the threatened injury

outweighs the harmthat the injunctionmay cause the opposing part[ies]; and 4) the injunction, if issued, will

not adversdly affect the public interest.” Fisher v. Oklahoma Hedlth Care Auth., 335 F.3d 1175, 1180
(20th Cir. 2003). Having heard and reviewed the trid testimony and exhibits, the court findsthat plaintiffs
have met the four requirements and are entitled to permanent injunctive relief on the clam of violation of
the right to informationd privacy.
1. Actual Successon the Merits

The narrow conditutiond issue before this court is whether minor patients have a right to
informationa privacy concerning consensud sexud activity with an age-mate where there is no evidence
of force, coercion, or power differentia. Plaintiffs argue that, as Dr. Robert Blum® testified, confidentiality
is acornerstone of treeting adolescents and that automatic reporting of dl illegd, but non-injurious, sexud
activity will deter their minor patients access to hedlth care. Defendants argue that the state interest in
reporting of sexud abuse trumps aminor’s privacy interests.

Although the United States Condtitution does not explicitly recognize a right to privacy, the

Supreme Court has found certain “zones of privacy” in the amendments to the Conditution. See Union

Pecific R.R. Co. v. Botsford, 141 U.S. 250, 11 S.Ct. 1000, 35 L.Ed. 734 (1891); Roe v. Wade, 410

U.S. 113, 152-153, 93 S.Ct. 705, 35 L.Ed.2d 147 (1973). Within the zone of privacy are two types of

° Dr. Blumiis professor and chair of the Department of Population and Family Hedlth Sciences
at Johns Hopkins University, Bloomberg School of Public Hedlth, and former consultant for the World
Hedth Organization.
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privacy interests. 1) the individua interest in avoiding disclosure of personad metters; and 2) the interest in
independence in making certain kinds of important decisons. Whalen v. Roe, 429 U.S. 589, 599-600,
97 S.Ct. 869, 51 L.Ed.2d 64 (1977) (citations omitted)). The Tenth Circuit recognizes a right to
informationd privacy concerning persona sexud matters and confidentia medica information. Livsey v.

SAlt Lake County, 275 F.3d 952, 956 (10th Cir. 2001) (if informationis*“highly personal or intimate,” an

individud’s expectation of privacy islegitimate); ALA v. West Vdley City, 26 F.3d 989, 990 (10thCir.

1994) (“There is no dispute that confidentid medica information is entitled to congtitutiond privacy
protection.”) (citations omitted).

An individud’ s right to informationa privacy may be implicated when the government compels
disclosure of that individud’s persona sexud or hedth-reated information to the government and/or to
other third parties. Eastwood v. Department of Corrections, 846 F.2d 627, 630-31 (10th Cir. 1988);

ALA, 26 F.3d at 990. Compdled disclosure may violate an individud’ s right to informationd privecy

unless the disclosure serves a compdlling Sate interest in the least intrusve manner. Sheetsv. Salt Lake
County, 45 F.3d 1383, 1387 (10th Cir. 1995). To determine whether information is of such a persond
nature that it demands congtitutiond protection, the court consders. “1) if the party asserting the right has
alegitimate expectation of privacy; 2) if disclosure serves a compelling sate interest; and 3) if disclosure

canbe madeinthe least intrusdve manner.” Denver Policemen’ s Protective Ass nv. Lichtensein, 660 F.2d

432, 435 (10th Cir. 1981). A “legitimate expectation of privacy,” is based “at leadt in part, upon the

intimete or otherwise persond nature of the materid.” Mangdsv. Pena, 789 F.2d 836, 839 (10th Cir.

1986) (emphesis added). Seedso United States v. Westinghouse Electric Corp., 638 F.2d 570, 577 (3d

Cir. 1980) (medicd records protected). “Itisobvioudy not easy to definethe limits of anindividud’ sright
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to privacy inthe context of intimate persond matters” Livsey, 275 F.3d at 956. However, the court will
uphold legidation enacted under the state’ s broad police powers, which takes into consideration privacy

concerns, and is the product of “orderly and rationd legidative decison.” Whalen, 429 U.S. a 597.

The Supreme Court and this Circuit have extended to minors the condtitutiond right to privacy,

induding theright of informationd privacy. See Application of Gault, 387 U.S. 1, 13, 87 S.Ct. 1428, 18

L.Ed.2d 527 (1967) (“neither the Fourteenth Amendment nor the Bill of Rightsisfor adultsadone’); Aid

for Women v. Foulston, No. 04-3310 (10th Cir. Jan 27, 2006). However, in avariety of contextsthe

power of the state to control or regulate the conduct of children has been found to reach beyond the scope

of its power over adults. Carey v. Population Serv. Int’'l, 431 U.S. 678, 692 (1977).

For the narrow issue of whether mandatory reporting of consensud sexud activity of minors
violatesaminor’ sinformationd privacy rights, the court begins with athree-prong andyss. 1) is thereis
a legitimate expectation of privacy; 2) does disclosure serve a compdling state interest; and 3) can
disclosure be made in the least intrusive manner? Lichtensiein, 660 F.2d at 435. The court finds the
Kansas reporting statute encompasses these ements.  First, the statute recognizes an expectation of
privacy in conduct when there is no reason to suspect injury asaresult of abuse. Second, the state clearly
has a compelling interest in protecting children from abuse, but, as the statute indicates, this interest is
limited to circumgtances when thereis areasonto suspect injury. Thus, aminor’s privacy endswhere the
state's interest in protecting the minor begins.  Findly, the statute recognizes that privacy should be
breached only when injury to the child is reasonably suspected. By itsvery terms, the Statute recognizes

an dement of privacy in mandatory reporting of unlawful sexud activity of aminor.
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2. IrreparableHarm

Paintiffs provided credible evidence of irreparable harm at trid. Firdt, the Kline Opinion places
plaintiffs on notice that they may be prosecuted for not reporting illegd sexud activity of minors While
everyone agrees that the Attorney Generd’ s Opinion does not bind any of the digtrict or county attorneys
inKansas, it creates an untenable Stuationfor reporters. Although not expresdy given concurrent authority
with county and didrict attorneys to commence prosecutions for failure to report under Kan. Stat. Ann.
8 38-1522, the Kansas Supreme Court has long held that “[t]he attorney generd’ s powers are as broad

asthe commonlaw unlessrestricted or modified by statute.” Memoria Hosp. Ass n, Inc. v. Knutson, 239

Kan. 663, 667 (1986), dting Statev. Finch, 128 Kan. 665 (1929). Thus, it appearsthat even if acounty

or digtrict attorney chose to interpret the reporting statute ina manner consstent withthe plain language of
the statute, but inconggtent with the Kline Opinion, the Attorney Genera has the power to commence a
prosecutionfor falureto report. Severd plaintiffstestified that aconviction for failureto report could result
intheloss of licensure.

Second, consdering the Kline Opinion, plantiffs do not havefair notice of what is reportable under
the statute. For nearly three years, the acts which would give rise to reporting have been in dispute.
Although the Kline Opinion was triggered by a limited question concerning pregnant minors, the Opinion
equated dl illegd sexud activity of aminor withper se injurious sexua abuse. Thus, according to theKline
Opinion, dl illegd sexud activity is reportable when a mandatory reporter suspects it has occurred.
Attorney Generd Kline took this positionin his deposition, testifying thet dl illega sexud activity would be

reportable.
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At trid, Assgant Attorney Generd Camille Nohe, representing Attorney Generd Kline, clamed
for the firg time the Kline Opinion was narrower than previoudy suggested. This was particularly
noteworthy, as Ms. Nohe is the Kline Opinion’'s primary author. She divided sexud activities into two
categories. 1) sgnificant sexud conduct, and 2) less ggnificant sexua conduct. Ms. Nohe went on to
assart that the Attorney Genera sought reporting only of sgnificant sexua conduct, which she limited to
oral sex, penilelvaging intercourseand and sex. Counsel did not consider “lesssignificant sexua conduct,”
such as deep kissing and lewd fondling or touching, to be reportable. However, in histrid tesimony the
Attorney Generd contradicted his own counsdl’ s position by stating he was uncertain whether ora sex by
fifteen-year-oldswould have to be reported. Ultimately, the Attorney Generd testified that “whatever the
statute requires’ should be reported.

Didrict Attorney Foulston had aview different from any of those taken by the Attorney Generd’s
office® First, Ms. Foulstontegtified that she had dways interpreted the reporting statute to cover a broad
range of activities In her view, notwithstanding the position espoused in the Kline Opinion, the fondling
of a fifteen-year-old girl’s breasts would be reportable under al circumstances. This contradicts Ms.
Nohe' s statement that such fondling would be considered less Sgnificant conduct. So mandatory reporters
are left to try to sort out what must be reported and what may remain confidentia. The difficulties are

obvious.

Those included: 1) the express language of the Kline Opinion, aswell as the Attorney
Genera’ s deposition testimony; 2) Ms. Nohe' s position as expressed at trid; and 3) Attorney Generd
Kling' sviews as expressed in histrid testimony.
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Third, based uponthe testimony and other evidence, serious questions arise as to whether minors
will continue to seek timdy medica care and psychologicd services if dl illegd sexud activity is
automatically reported. Asthe evidence established, afourteen-year-old femde who is pregnant by her
long-time fifteen-year-old boyfriend presents a very different scenario to ahedthcare provider than does
afourteen-year-old pregnant female who presents to a doctor withno explanation for her pregnancy and
who does not want to discuss her family Stuation. The legidature recognized the difference by vesting the
reporter withdiscretionin determining whether “injury” had occurred because of sexud or any other kind
of abuse. How isthe best interest of the child served by not seeking hedth care in elther circumstance?
Clearly, it isnat.

Since medicd and psychological care providers have an obligation to disclose the scope of
confidentidity at the onset of trestment, underage minors will be aware of the limits of confidentidity and
the potentia for state notificationof underage sexud activity. Dr. Stanley Henshaw, sociologist and senior
fdlow a the Alan Guttmacher Indtitute, presented evidence concerning the effects of state reporting and
parental notificationonaminor’ sseeking treatment. At the outset, Dr. Henshaw was clear that amgority
of parents are involved in thar child’'s decison to seek contraception. However, there is a substantia
dedine in seeking medica care when service providers require parentd involvement. For example, a
Connecticut sudy found that the requirement of parental involvement in a minor’'s decison to seek HIV
testing decreased the number of young people seeking testing.  Without parental involvement, twice as
many minors were willing to seek HIV testing. A United Kingdom study found that requiring parenta
involvement decreased by thirty percent the number of young people seeking contraception. In a survey

conducted in Wisconsin and published in the Journal of the American Medica Association, about half of
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minors under the age of eighteen reported that they would stop using adinic if parenta involvement was
required. Approximately fifty-seven percent said they would use condomsinstead of the pill, twenty-nine
percent said they would use the withdrawa method, twenty-nine percent said they would have unprotected
sex, and one percent said they would switch to oral sex.™*

Dr. Henshaw tedtified that the consequences of reporting al sexud activity to a state agency would
be different from the studies on parenta notification and involvement inaminor’ suse of contraceptives or
HIV tesing. Mandatory reporting of al sexud activity to astate agency can be more frightening given the
potentid for crimind ligaility. If minors are told that there may be an investigation, they may be more
inhibited in seeking care.  Further, minors who otherwise would seek medica care with their parents
involvement may be deterred by the potentid to involve their parentsin a crimind investigation.

Automatic mandatory reporting of illegd sexud activity involving aminor will change the nature of
the relationship between a hedth care provider and the minor patient to some degree. Based on studies
that eva uated the effects of parental natificetion, therewill be a Sgnificant decrease in minors seeking care
and treetment related to sexud activity. Inthe context of a reporting statute, the effects may be greater
sance a gtate agency will be notified of the dleged “sexud abuse” According to severd witnesses, in the
long-term, forgoing or delaying medical care leads to risks to minors induding the worsening of existing
medica conditions and the spreading of undiagnosed diseases. The Wisconsin study indicates that at a

minimum, young persons report that they will engage inriskier behavior if confidentid careisnot available.

1 Thetotal does not equal 100% because minors could respond with more than one answer.
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The cumulative, credible medica evidence presented &t trid indicates that minors face irreparable harmin
the face of areporting statute that reguires autometic disclosure of dl illega sexud activity. 2
Hndly, beyond the irreparable harmthat dl minorsmay be subject to, evidence supportsafinding
that mandatory reporting of al illega underage sexud activity will harmthose minorswho are actual vicims
of “sexud abuse’ as defined by SRS's working definition. SRS Director Sandra Hazlett Sated that the
Kline Opinion would increase the number of intake reports, increasing the
workload without a corresponding increase in funding. Besides overwheming state agencies, reporting all
sexud activity as sexud abuse tends to trividize actual sexua abuse, according to Dr. Nancy Kelogg,
pediatrician and professor at the University of Texas Hedth Science Center at San Antonio, Texas!®
Dr. Henshaw provided one concrete example of the consegquence of goplying a zero-tolerance

policy in a state. He tedtified that the Cdifornia legidature enacted a reporting statute that took an

Defendants expert, Dr. Allen Josephson, professor of psychiatry and associate chair of Child
and Adolescent Programs in the Department of Psychiatry and Behaviora Sciences at the University of
Louisville, acknowledged that some minors may not seek trestment in light of mandatory reporting.
Another of defendants experts, Dr. Elizabeth Shadigian, a physician specidizing in obgtetrics and
gynecology and clinical associate professor at the University of Michigan Department of Obstetrics and
Gynecology, testified thet reporting illega sexud activity might do more harm to a minor than any injury
from the sexud activity itsdf. Both Dr. Josephson’s and Dr. Shadigian's testimony are discussed in
more detail below.

13The court finds Dr. Kellogg' s tesimony to be particularly insightful and compelling. Her
experience extends across the entire spectrum of victims of sexua abuse — she has examined over
8,500 personsin her practice and is widdy published in peer-reviewed publications. Even Dr.
Josephson tedtified that if Dr. Kellogg was doing every examination, he might be more comfortable with
discretionary reporting. Dr. Kdlogg testified, inter dia: 1) not dl underage sexud activity, including
intercourse, isinjurious; 2) appropriate sexua activity, which will vary from person to person, is part of
anorma person’s development; 3) she takes whatever time she needs in conducting clinica interviews
with her patients; and 4) maintaining discretion in reporting to determine if injury has occurred is
important, as there are differences in patients and their Stuations.
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approachamilar to that espoused inthe Kline Opinion. Cdifornia s Sate child protective services agency
was so0 overwhemed with reports that the legidature had to amend the statute one year later, daming it
was not what the legidature intended. Over-reporting made it difficult for the State to address legitimate
cases of child abuse. Dr. Henshaw was aware of no other state that has the broad, zero-tolerance
approach the Kline Opinion proposes.

For the reasons set forthabove, the court findsthat mandatory reporters, dl minors, minor victims
of sexua abuse, and SRS will suffer injury withno adequate means of mitigationif al consensud underage
sexud activity must be reported. Plaintiffs therefore satisfy the irreparable harm requirement.

3. Threatened Injury Outweighsthe Harm on Opposing Parties

Does the threatened injury outweigh the harm that the injunctionmay cause the opposing parties?
The short answer isyes.

As st out in the foregoing section of this opinion, there is clear risk that mandatory reporting will
reduce the number of minors seeking care, increase workload on SRS, require reporting of activitiesthat
SRS will not investigate, and may even lead to increased health risk to minors because they will delay or
forego hedth care.

Because many licensed professonds play a dud role as both mandatory reporters and care
providers, the confidentidity between licensed professonds and patients should be breached only
soaingly. Dr. Robert Blum testified that confidentidity is the “cornerstone’ of the doctor-patient
relaionship. If doctors have to breach confidentiaity when aminor is seeking contraception or inquiring
about a sexudly transmitted disease (“STD”), the doctor-patient relationship becomes adversarid rather

than cooperative. Under such circumstances, the doctor may be less able to treat the minor or provide
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information. 1t may lead to the unintended consegquence of minors avoiding treatment until later stages of
a condition, increasing risk to themsalves and others. Minors may aso be less willing to seek generd
information from hedlth care providersif they fear they will be reported.

Dr. Stanley Henshaw’s and Sandra Hazlett's testimony, as set out in the “irreparable injury”
section of this opinion, dso address the question of threstened harm.

The court findsthe testimony of Dr. Blum, Dr. Henshaw, Ms. Hazlett and Dr. Kdlogg credible and
gives grest weight to their testimony.

Defendants arguments rest on the state' sinterest in the reporting of sexud abuse. Thar experts
tetified that sexud activity isinherently injuriousin a number of ways. Dr. Allen Josgphson tedtified that
adolescents are immature and have difficulty assessing risk of sexual activity, suchas STDsand pregnancy.
Dr. Josephson stated that sexudly active minorsare at risk for depression, and thereisa strong association
withmany possible contributingfactors, one of whichis sexud activity. When confronted with SRS’ s policy
of screening out instances of consensua sexud activity, Dr. Josephson responded that this approach has
ahigh risk of missing children that need to be protected and have resources offered to them.

Y et, while daming to believe dl underage sexud activity is inherently injurious, Dr. Josephson
persondly does not report dl such activity. He uses his dinicd judgment in determining whether certain
types of penetrative and non-penetrative acts should be reported. In fact, he tetified that he could not
recal having reported consensud sexud activity between underage persons other than intercourse.

He a0 tedtified, quoting from his deposition as presented at trid, that reporting al such activity
“would dmogt certainly involve parents and other systemsin waysthét . . . kids would be uncomfortable

with.”  He subsequently asserted that while reporting sexud activity among underage adolescents might

27



cause some of them to reassess ther behavior, that “many of them would be ambivaent about [seeking
hedlth care knowing their activities would be reported]” and that “[sjome might decide not to see the
doctor.”

In further apparent contradiction to at least part of his tria testimony, Dr. Josephson does not
support mandatory reporting of dl underage consensua genita fondlingor digita penetration, both of which
are illegd and mug be reported under the Kline Opinion. Instead, he believes it is important to retain
dinicd judgment in those areas. He would limit mandatory reporting of consensud underage sexud
activitiesto sexud intercourse, including ord sex.

Dr. Josephson aso was of the view that persons under age sixteen should not be able to obtain
prenata care or contraception, including condoms, without parental consent. In fact, he testified that he
would refuse prenata care to a femde under the age of sixteen if he fdt she would follow through and
obtain care elsewhere, but he would provide such careif he fdt she likely would not follow through with
another physician.

Fndly, Dr. Josephsontestified that over the course of consdering becoming involved in this case,
he had gone through “an interesting kind of journey” with Dr. Vincent Rue* After visiting with Dr. Rue
and reviewing materids, Dr. Josephson changed his position from viewing such reporting as an intruson
on the patient’s privacy to a means of involving the family in these matters. At that point, he agreed to

become involved in this case.

14 Dr. Rue was hired by the Attorney Generd’ s office to work in some manner on this case,
athough the exact nature of hisinvolvement was not fully explained. From the testimony, it is clear that
Dr. Rue wasinvolved sgnificantly in assembling the team of defendants’ experts, dthough he himsdlf
did not testify.
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The court finds Dr. Josephson' s testimony to be inconsstent and therefore unreliable. Infact, his
own practice and opinion as to what should be reported is not as broad as the reporting requirements of
the Kline Opinion.

Defendants expert Dr. Kirk Johnson, senior policy andys at the Heritage Foundationand adjunct
professor in the School of Public Policy at George Mason Universty, presented evidence of a correlation
between injuy and early sexud debut. However, Dr. Johnson's dtatistical analysis did not include
multivariant controls, and his work has not been published in peer-reviewed journds. He based his
conclusions on incomplete data, and he avoided answering basic questions on cross-examination. Thus,
the court did not find his testimony, research and andysis to be hepful.

Dr. Elizabeth Shadigian dso asserted that sexua activity is inherently injurious to minors in both
physica and psychological ways. With respect to persons under the age of sixteen, Dr. Shadigian argued
that age aone givesriseto asuspicionof psychologicd injury. Shedso clamed on direct examination that
minors have a greater chance of becoming pregnant than adults, but admitted on cross-examination that
minors have the same chance if they use contraception correctly.

Dr. Shadigian spent some time describing what she called her “world view.” For example, she
tedtified that there is dways a power differentia between aman and awoman, and she indicated it was
more pronounced among young persons. Her testimony inferred that women, particularly young women,
cannot consent to sex; they can only submit to it. Thus, she clams that consensud sexud activity isa
factud impossibility for an underage femde. She aso testified the harms of underage sex outweighed the

benefits, this testimony was surprising only because no other witness had suggested any benefitsa dl to
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underage sex. When asked about the * benefits,” Dr. Shadigian suggested that “ pontaneous orgasm” was
one benefit.

Dr. Shadigian also tedtified that she does not report dl illegd sexud activity of her underage
patients, dl of whom are femade. She notesthat one reason she does not report dl suchactivity isbecause
her reporting satute is different fromthe Kansas statute. Asasecond reason, she expressed concernsthat
the legd sysemmight do more harm to a patient thanthe injury her patient suffered, whatever that may be.

Dr. Shadigian’ s testimony is contradictory and overly generd. With respect to dl persons under
the age of 9xteen, her podtion on the maefemae power differentid does not dlow for any kind of
consensua sexud activity involving a femde in the firgt instance, a position unsupported by any other
witness. Further, she would not permit others to dlow for differences in emotiona development among
such persons, yet she does S0 in her own practice. Thus, the court rgjects her testimony as inconsstent
and not credible.

As noted in the preceding paragraphs, despite defendants experts testimony that sexud activity
of minorsisinherently injurious, both Dr. Shadigian and Dr. Josephsontestified that they personaly do not
report al cases of underage sexud activity.’® Theseexperts rested their assertion in part on the fact that

ther states do not require as broad reporting as Kansas, though none claimed to be experts on what

15 Dr. Stephen Lazoritz, a pediatrician currently serving as vice chair of Children’s Hospitd in
Omaha, Nebraska, and clinical professor in the Departments of Pediatrics and Psychiatry a Creighton
University School of Medicine (dso in Omaha) indicated that heis currently in an administrative
position and does not normally encounter reporting questions. Dr. Lazoritz also testified on behdf of
defendants.
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Kansas or thar home state law requires.’® To provide sweeping generalizations on what congtitutes an
injury and then tedtify that they do not gpply a smilar standard in their own dlinical practices undermines
these doctors' credibility, particularly when the doctors dam early sexual debut has considerable dire
CoNsequences.

Defendants expert andyses lead to the falowing question: if early sexual activity is inherently
injurious, then why does SRS screen out any reports of early sexud activity? If young people are per se
“injured” by sexual activity, state-provided services should be essentid, yet thisisnot SRS spractice. SRS
officids tedtified that when the sexud activity with an age-mate is consensual, they screen out the reports
and provide no services to the minor because they do not perceive aharm, i.e,, aninjury. As discussed
above, SRS hascreated aditinction between the broad statutory requirements as opposed to the narrower
working definition, only the latter warranting stateintervention. It isadistinction thet the legidature has not
attempted to amend since the enactment of the mandatory reporting statute and the development of SRS

policy. And, as noted, the defendants experts gpply the digtinction in their own practices.

16 The court examined the reporting statutes of Michigan and Kentucky, respectively. Michigan
Compiled Laws Annotated § 722.623 (West 2002) provides that a reporter “who has reasonable
cause to suspect child abuse or neglect shal make immediatdly, by telephone or otherwise, an ora
report, or cause an ora report to be made, of the suspected child abuse or neglect to the department.”
Under Michigan law, “the pregnancy of a child lessthan 12 years of age or the presence of avenered
disease in achild who is over 1 month of age but less than 12 years of age is reasonable cause to
suspect child abuse and neglect have occurred.” Mich. Comp. Laws Ann. § 722.623, Sec. 3 (8).

Kentucky Revised Statutes Annotated § 620.030 (1) (West 2005) provides, in pertinent part:
“Any person who knows or has reasonable cause to believe that a child is dependent, neglected or
abused shall immediately cause an ord or written report to be made to aloca law enforcement agency
...." Subsection (2) sets out the reporters, together with the standard, of “[a person] who knows or
has reasonable cause to believe that a child is dependent, neglected or abused . . . .”

If underage sexud activity isin fact, inherently injurious, as the defendants and these witnesses
claim, the Michigan and Kentucky statutes would appear to require reporting such activity as abuse.
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Thecourtdsonotesthat both plantiffs and defendants expertsindicated that they tendedto over-
report suspected sexud abuse. Dr. Lazoritz argued that there was “rampant” under-reporting but then
testified that inhis experience he tendsto over-report. Attorney Generd Klinetegtified that he he believed
sexud abuse was under-reported in Kansas, but knew of only two clinics in the State that are even
suspected of under-reporting. He declined to testify further since thisinvestigation is under sedl.

With limited or no evidence that the state’ s interest will be affected, the court finds the threstened
injury outweighs the harmimposed on the opposing parties. The state may continue to enforce itslawsas
they are written.

4. Injunction Will Not Adver sely Affect the Public Interest

Thisinjunctionactionislimited inits scope to adeterminationof whether consensua sexud activity
of underage minorsisreportable based on a number of congtitutiona chalenges. The state unquestionably
has an interest in enforcing its crimind law, in protecting minors, and in promoting the hedth and welfare
of the citizens of this state. As part of this obligation, the state enacted its mandatory reporting statute in
1982 to asss in capturing sexud perpetrators, protecting minors from sexud abuse, and preventing a
public hedlth crigs through intervention in instances of sexual abuse. For the reasons aready mentioned
in prior sections, the court finds that this injunction will not adversaly affect the public interest.

Firgt, thereisno indicationthat under-reporting isor has been a problemunder the Kansas Statute.
As st out above, Attorney Generd Kline testified he believed sexua abuse was under-reported, but
suspected only two dinicsof violations. Other witnesses for the defendants aso clamed to believe sexua

abuse was under-reported, but had not a shred of supporting evidence. On the other hand, eachperson
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who addressed the issue of over-reporting vs. under-reporting indicated that when in question, one should
report. And each witness claimed to do so.

The evidence asto prosecutions isaso enlightening. The Sedgwick County Digtrict Attorney, who
has held office for gpproximately seventeen years, tetified that she had never prosecuted anyone for not
reporting abuse. Infact, she hasreviewed only one non-reporting incident for consideration of prosecution
during that time; shedeclinedto pursueit. Additionally, Kansas Assstant Attorney Generd Kevin Graham,
who isincharge of prosecuting non-reporting of sexud abuse inthe Kansas prison system, has yet to bring
acase.r” Thus, if under-reporting has been aprobleminKansas, it isnot reflected in the number of cases
in which prosecution was considered.

Second, as the court has aready noted, there is no indication that the legidature has perceived
under-reporting as a problem since there has been no change to the reporting statute since its enactment.
Evenduring Attorney General Kline seight-year tenureinthe state legidaure, he did not address perceived
problems withunder-reporting. Neither hasthelegidature has made any effort to amend or modify SRS's
intake and screening policy.

The state has a strong interest in protecting minors and promoting public hedth. But this interest
is a its ebb in the present action, where the Attorney Generd’s Opinion goes beyond the scope of the
reporting statute, potentially aimindizing the decisons hedth care providersmakeinutmost good faith, and

soldy with the physicd and emotiond hedlth of thar patients in mind. The Attorney Generd’s over-

YAssgtant AG Graham did testify that he has been made aware of sexua abuse in the prison
system, and heis dissatisfied with the level of prison reporting.
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expansve interpretation of the reporting statute not only falsto serve the public interest, it actudly serves
to undermineit by causng minorsto avoid seeking medicd services and potentidly overburdening SRS.

The court’s interpretation of the reporting Statute promotes the public interest; injunctive relief
advances the interests of societyingenerd. The core of the reporting statute — providing for the detection
and protection of children suffering fromincest or abusive sexud activity — is unaffected by this opinion.
Suchactswereand will remain subject to mandatory reporting. But the Statute was not intended to cover
consensua sexud activity between age-mates that do not result in injury. Injunctive rdief barring the
Attorney Generd from indituting a per se rulethat dl illegd sexud activity invalving a minor is injurious
advances the public interest in protecting children by dlowing reporting, adminidrative investigation, and
law enforcement efforts to be concentrated on the legidature sreal target —true sexua abuse. Injunctive
relief also will prevent dissipationof scarce public resources on clear cases of consensud, same-age sexud
relations, and it will avoid creating a government storage house of reported consensua sexud activity
between age-mates.

Based on the court’ s reading of the reporting statute and the evidence presented at trid, the court
findsthat plantiffs faceirreparable harm, the threatened injury outwe ghs the harmthe injunctionmay cause
the opposing party, and thisinjunction will not hurt the public interest. By granting the injunction, the court
maintains the statute’ s plain meaning aswdl asthe hitoricd interpretationgiven it by hedlth care providers
and SRS, The court finds that plaintiffs succeed on the merits of this case.

[11. CONSIDERATIONSBASED ON CIRCUIT REVIEW
The Tenth Circuit identified a number of concernsin its prior review of thiscase. Firg, the Tenth

Circuit indicatedthat aminor “may not have any privacy rightsintheir concededly crimind sexual conduct.”
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Aid for Women v. Foulston, No. 04-3310 (10th Cir. Jan. 27, 2006) (emphasis added). The court noted

that a validly-enacted law places citizens on notice that violations do not fal within the redm of privacy.

Nilson v. Layton City, 45 F.3d 369, 372 (10th Cir. 1995) (citation omitted); Stidham v. Peace Officer

Sds & Traning, 265 F.3d 1144, 1155 (10th Cir. 2001) (same). See dso Mangelsv. Pena, 789 F.2d

836, 839 (10th Cir. 1986) (“Vdidly enacted drug laws put citizenson naticethat thisredmisnot aprivate
one. Accurae information concerning such unlawful activity is not encompassed by any right of
confidentidity . . ..").

Second, the Circuit noted that even if the rationde of Nilson and Stidham did not gpply, it is not

clear and unequivocd that the balance between plaintiffs privacy rights and the government’'s interest in
requiring reporting is subgtantialy likdy to weigh in plantiffs favor. The Tenth Circuit gpplied an
intermediate standard asking whether the reporting Satute “serves| ‘ any sgnificant Sate interest . . . that

is not present in the case of an adult.”” Carey, 431 U.S. at 693 (plurdlity opinion) (quoting Planned

Parenthood of Central Missouri v. Danforth, 428 U.S. 52, 74, 96 S.Ct. 2831 (1976)). The Circuit found
that the state’s Strong interest in enforcing its crimind law, protecting the best interest of minors, and
promoting public hedth, particularly those of minors, weighed infavor of the state. Additiondly, the Circuit
found plantiffs dam was undermined since the underlying sexud activity is crimind and minors have
diminished privacy interest in such activity.

Fndly, the Circuit found that this court did not adequately consider the factors for issuing the
preliminary injunction.

The court has addressed many of the Circuit’s concerns inthe body of this opinion. However, for

thoroughness, the court will speak to the Tenth Circuit’s spedific concerns here. The first issue is the
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crimindity of the underlying conduct. In usng the word “may,” the Tenth Circuit clearly left open the
possibility that some sexud activity fals within the zone of privacy. Minors have alegitimate expectation
of privecy in their intimate sexud and confidentid medicd information. Eastwood, 846 F.2d at 631
(“congtitutiondly protected right [to privacy] is implicated when an individud is forced to disclose
information regarding personal sexua matters.”). Livsey, 275 F.3d at 956 (which recognizes that a
legitimate expectation of privacy may exist in “information pertaining . . . to highly persona sexud
behavior”); Nilson, 45 F.3d at 372 (“[€]xpectations of privacy are legitimate if the information which the
date possessesis highly persond or intimate’).

The line of cases the Tenth Circuit cites is clearly distinguishable. Firgt, this court agrees that
athough consensud, sexud activity of minor age-mates may beunlanvful. However, itisnot the equivaent

of the crimind activity identifiedin Nilson, Stidhamand Mangels. Inthesethree cases, therewasaclearly

identified perpetrator (i.e., therewasbotha” perpetrator” and a“victim,” unlikethe types of casesthis court
has concerned itsdf within this matter), the information concerning the crimina activity was dready in the
public sphereor in state possession, and the state had ready access to the informationthrough the norma
course of its operations. Nilson, 45 F.3d at 369 (noting that a former teacher had no condtitutiona right

of privacy to an officer’ sdisclosure of expunged prior sexud abuseconviction); Stidham, 265 F.3d at 1144

(noting that an officer had no condtitutiond right of privacy in dlegations of rape and assault becausethere
isno right of privacy incrimind activity); Mangels, 789 F.2d at 836 (noting no right of privacy inpossession
of contraband drugs).

Here, the Kansas mandatory reporting statute gives the state access to information about certain

unlawful activity when there is reason to suspect a child has been injured. The suspicion of injury triggers
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reporting and the breach of aminor’ sconfidentidity, not the unlawfulness of the consensua sexud activity.
Onitsface, the reporting statute recognizes aminor’s reasonable expectation of privacy in certain types
of sexual activity, suchas consensual sexud activity wherethereis no reasonto suspect injury. As applied,
the reporting statute also recognizes a minor’s right to keep his or her sexud activity private. When
instances of consensua sexud activity of minor age-mates arereported, SRS screens out thesereportsand
conducts no further investigation. Asmentioned previoudy, thereisno crimind investigationin part because
it is impossible to identify which minor participant in the sexud activity is the victim and which is the
perpetrator. Information contained in an intake report never reaches the public sphere. Outside of a
mandatory reporter’ s suspicion that a child hasbeeninjured asaresult of sexua abuse, the state does not
normally have access to confidentia medica information of aminor or informationconcerning the minor's
sexud activity.

A dtate cannot extinguish federa privacy rights through the enactment of state criminal laws.
Mangels, 789 F.2d at 839 (citation omitted) (noting that the right of informationd privecy is founded “not
upon state provisions but upon deeply rooted notions of fundamenta persona interests derived from the
Condtitution.”). The court hasdready noted afederd right of informationd privecy. ALA, 26 F.3d a 990
(“[t]hereis no disputethat confidentid medical informetionis entitled to congtitutiona privacy protection”)

(atations omitted). Seeaso Lankford v. City of Hobart, 27 F.3d 477, 479 (10th Cir. 1994) (thereis®‘no

question that an employee’s medical records, which may contain intimate facts of apersona nature, are
wel within the ambit of materids entitled to privacy protection.””). Here, the state legidature has aso
recognized aminor’slimited right of privecy by the plain language in its mandatory reporting statute. The

state limits disclosure of information obtained in confidentia relationships, such as from aminor’s hedth
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care provider, to insances where there isinjury asaresult of sexud abuse. By itsvery terms, the Satute
clearly acknowledgesthat not dl sexud activity involving minors need bedisclosed to the state. Thiscourt
isrductant to extinguishthis right of privacy that the Circuit recognizesand that the Kansas reporting statute
inherently acknowledges. The underlying criminality of the sexud activity does not change this result.

Coplon v. United States, 191 F.2d 749, 759 (D.C. Cir. 1951) (noting in the context of information

disclosed to anattorney thet the state is generdly prohibited from having access to the information even if
the information concernsillegd activity).

With a more complete understanding of the mandatory reporting statute and its gpplication, the
remaining issue of baancing the minors interest and the state’'s interest becomes clearer. Much of this
andyss hasbeen developed in issuing the permanent injunction. Thetrid testimony establishesthat giving
effect to the plain meaning of the statute promotes public hedthand protectsthe bestinterest of minors. The
state's interest in enforcing its crimind law and recognizing a diminished privacy interest in minors is
preserved with the very languege of the reporting statute as mandatory reporters continue to report

suspected injury resulting fromabuse of any kind. “Crimindity” asdefined in Nilson, Stidhamand Mangels

is noticeably absent in the case of minors engaging in consensud sexud activity with an age-méate.
V. CONCLUSION

Thisopiniondoes not change inany respect the law or policy asit hasbeen applied inKansassince
1982; indeed, it upholds both. 1n every case in which a reporter has a reasonable suspicion of injury
caused by abuse of any kind, the reporter must continue to notify SRS. So this case is not about whether
adult sexud predators will escape detection.  The reporting statute, as enacted by the Kansas legidature,

concerns identifying true victims of abuse so they can obtain assistance and protection. Contrary to
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defendants claims, a prosecutor is not in a better position to make an initid determination of “injury,” as
required by statute, than is a hedth care professiond.

Thiscase cartainly is not about promoting sexua promiscuity among underage persons. Each and
every witness tedified that underage sex should be discouraged. No witness suggested that sexua
intercourse under the age of twelve should not be reported. At the same time, a plain language
interpretation of the reporting satute acknowledges the importance of the hedthcare professond’ sahility
to obtain and maintain a young patient’ sconfidencein order to treat the patient appropriately. It recognizes
that sexud activity among underage persons occurs, and that any such activity that injures the minor will
be reported.

The court holds that a plain reading of the statute vests mandatory reporters, such as hedth care
providers, withdiscretionto determine whenthereis* reasonto suspect a child hasbeeninjured’ asaresult
of sexud abuse. The Attorney General would impose a*“zero tolerance’ reporting rule for abroad but as
yet undetermined range of underage sexua activity, diminating al discretion on the part of the reporter.
Wherethe legidature has unquestionably placed such discretion in reporters, to require reporting in every
instance would be as contrary to the law of Kansas as not reporting at all.

ITISACCORDINGLY ORDERED this 18" day of April 2006, that the court grants plaintiffsa

permanent injunction as prayed for in their Amended Complaint.

5§ J. Thomas Marten
J. THOMAS MARTEN, JUDGE
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