INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
Steven J. Horacek
Rantiff,
V. Case No. 03-1286-WEB

Doak P. Dodlittle, M.D.,

Defendant.
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MEMORANDUM AND ORDER

Now before the Court are Flantiff’ sand Defendant’ smationsinlimine. The Court hasjurisdiction

over this case under 28 U.S.C. 8 1332 and it is not disputed.

|. Background

Faintiff, Steven Horacek, saw his primary care physician about painful swelling of hisleft tetticle
on August 8, 2001. Paintiff wasreferred to Defendant, Dr. Doalittle, that same day. Defendant operated
on Plantiff and surgicaly removed Plantiff’ s left testicle for what was thought to betesticular cancer. The
tedticle was later found to be not cancerous. Plantiff aleges that Defendant’s treetment fell below the
standard of care which caused Plantiff to suffer permanent injuries. Plaintiff requests damagesfor past and
future medica expenses as wdl as non economic losses such as past and future pain, suffering, menta
anguish, disfigurement and loss of consortium.

[l. Standard

“The admisshility of evidencein diversty casesin federd court is generdly governed by federal



law.” Rominev. Parman, 831 F.2d 944, 944 (10th Cir. 1987). However, some evidentiary questions
are 0 dependent on state substantive policy that state lav must be applied. 1d. at 945. A trid court inits
discretion regarding the admissibility of evidence, may ook to the reasoning employed by other circuits,
digtrictsor state courtswhenreaching evidentiary decisons. Herndon v. Seven Bar Flying Service, Inc.,

716 F.2d 1322, 1326 (10th Cir. 1983).

I1l. Conclusons

A. The Court finds as follows with respect to Defendant’ s motionsin limine:

1. To preclude counsd from asking questions during voir dire relating to the subject of insurance.

Thismoation is unopposed by Plaintiff and is granted.

2. To preclude experts from expressing additional opinions other than those expressed in
discovery. Plantiff argues that Defendant is attempting to exclude a supplementd report from Plaintiff’s
expert, Dr. Ehrlich. The supplementa report and opinion of Dr. Ehrlich gives an opinion based on new
evidence of Plantiff's low testosterone. While the Court ruled initidly that Plantiff’s evidence of low

testosterone was admissible, the issue is moot because Plaintiff decided not to introduce this evidence.

3. To preclude Plaintiff from use of articles and trestises published after the date of the incident,
August 8, 2001. The Court disagrees with Defendant that any treatise published after August 8, 2001 is

irrdevant as to the standard of care on the date of the incident. “Without knowing what information will



be read from what treatise and what expert testimony will support the reading of that trestise, the court is
unable to rule onthismotion...The publicationdate of atreatise or article is obvioudy afactor, but not the
sole one, in determining the relevance and admissibility of the information and materia found therein.”
McReynoldsv. Bigler, No. 88-1343, 1990 U.S. Digt. LEX1S11651 at 19 (D. Kan. Aug. 6, 1990). The
admissbility of a learned treatise will depend on whether the publication reflects the standard of care that
exided a the time of the event. This canonly be established by a proper foundationat trid; therefore, the

Court declinesto rule on the admissibility of treatises until the evidence is actualy offered.

4. To excude evidence regarding pending lawsuits in which Defendant or Defendant’s expert
witnessesare named parties. Plantiff argues that this informationisimportant to show biasas Defendant’s
counsdl is representing Defendant’s expert witness, Dr. McDonald, in a separate malpractice case.
Defendant argues that thisisirrdlevant because the current suit againgt Defendant’ s expert was filed after
his expert opinion and reports had beenfiled inthis case. The Court agreeswith Defendant. Additionaly,
any probeative vaue this might have is outweighed by the prejudice” caused by the jury drawing improper

inferences from such evidence” Id. at 17; Fed. R. Evid. 403.

5. To preclude questions to experts about what their personal treatment would have been.
“Generdly evidence is not admissble to show what another would have done under the circumstances, or
that he would have treated the patient in some other way, or to show how defendant’s treatment of like
cases differed from that of other physcians” Karrigan v. Nazareth Convent & Academy, Inc., 212

Kan. 44, 410 P.2d 190 (1973) (interna quotations and citations omitted); see also Cox v. Lesko, 935



P.2d 1086, 1089, 23 Kan. App. 2d 794, 799 (1997) (“To dlow [plaintiff] to cross-examine [defendant’s
expert] on how he preferred to treat these types of [] injurieswould unduly emphasize one approach over
another and was not relevant in determining whether [defendant] deviated from the gppropriate sandard
of care’) rev'd on other grounds. While Plaintiff is correct to point out thet greet latitude is permitted to
cross examine expert witnesses, the Court finds the reasoning in the above Kansas cases persuasive;

therefore, Defendant’s motion is granted.

B. The Court finds the following with respect to Plantiff’s motionsin limine:

1. To preclude any reference to collaterd benefits recaived by Plaintiff, including Medicare.
Defendant agreesthat evidence of collatera benefits should not be alowed; however, Defendant requests
that Plantiff be precluded from seeking compensationfor medica expensesthat congtituteM edicarewrite-
offs.

Fantiff argues that he is entitled to these damages because Kansas public policy supports “the
theory that any windfal from the injured party’s collateral sources should benefit the injured party rather
than the tortfeasor.” Rosev. Via Christi Health System, Inc., 78 P.3d 798, 806, 276 Kan. 539, 551

(2003), modified onrehearing, 113 P.3d 241, 279 Kan. __ (2005).* Plaintiff’ sargument presumestha

! Paintiff dso dlaimsthat Defendant’s argument is untimely and not included in the Pretrid
order. Plaintiff provides no authority for its assertion that the Court should not now hear Defendant’s
cdam. See Phillipsv. Hillcrest Med. Ctr., 244 F.3d 790, 800 n10 (10th Cir. 2001) (A litigant who
failsto pressapoint by supporting it with pertinent authority forfeits the point as the court will not do his
research for him).



Medicare write-offs are collateral sources.

In the Rose case of 2005, the Kansas Supreme Court stated,

wherethe Medicare provider, [], is the defendant and aso the heathcare provider of the services

which form the basis of the economic damages claim, thetrid court did not err inalowing a setoff

or credit againgt the portion of the economic loss attributable to medica expenses in the amount
of the Medicare write off, an amount not paid by the plaintiff, Medicare or any third party.
Rosev. Via Christi Health Sys., Inc., 113 P.3d 241, 248 (2005)

The court hdd that this did not violate the collateral source rule. Id. The policy underlying the
holding was to ensure that the Plaintiff did not acquire a double recovery, in the form of written off hedth
care expenses and d so damages by the same hedlth care provider in the amount of those same written off
expenses. |d. at 247. However, the court specifically stated that it did not reach theissue which is before
this Court today -- whether Medicare write-offs are a collateral source whenthe servicesare provided by
a hedlth care provider that is not adefendant. 1d.

Defendant citesacase whichisonpoint. Wildermuthv. Saton, No. CIVA. 01-2418-CM 2002
U.S. Digt. LEXIS 8034 (D. Kan. April 29, 2002). In this case, the issue was “whether Plaintiffs may
introduce evidence of the full amount of their medical expenses even though ther hedth care providers
wrote off aportionof the charges pursuant to their agreementswithMedicare.” 1d. at 8. The court granted
Defendant’ smotionto exclude at tria any evidence of medica expensesthat represented Medicare write-
offs and limiting Plantiff’s medica expenses to the amount actudly paid by Medicare. Id. at 23. The
Wildermuth decision was guided by a Kansas Court of Appeals (KCA) decison addressing a amilar

question about Medicaid write-offs. Batesv. Hogg, 921 P.2d 249, 22 Kan. App. 2d 702 (1996). In

Bates, the KCA held that the collatera source rule wasingpplicable to write-offs of Medicaid payments.



Id. at 253. The KCA recognized that medica providers were bound by their contract with Medicaid not
to charge a patient above the amount paid by Medicaid; thus, dlowing the plaintiff to recover for the
writeoffs when those expenses were never paid by a collateral source would result in a windfdl to the
plantiff. 1d.

The Court finds that the collateral source doctrine is inapplicable to Medicare write-offs.
Therefore, the Court orders that Plantiff limit the damages to those amounts paid by Medicare or other
collatera sources. Thedamages shdl exclude the amount of compensation that constitute Medicare write-
offs. The Court aso grants Plaintiff’ smotionto exclude dl evidence of Medicare payments and Medicare
write-offs. Berg v. United States, 806 F.2d 9787, 985 (10th Cir. 1986) (Medicare payments are a

collatera source as long as plaintiff paid FICA taxesto support Medicare fund).

2. To preclude the introduction of evidence of Plaintiff’s receipt of Socid Security benefits.
Defendant dams that Plantiff's Social Security benefits are rdevant in determining Plantiff’s emotional
distress and mental anguishdamage clams. The Court is unpersuaded. Defendant has failed to convince
the Court that recei pt of social security paymentsisreevant tolife expectancy, emotiond distressor mentd
anguish. Fed. R. Evid. 401. Evenif it were somehow relevant, the prgudicia effect would far outweigh
any probative value. See Eichel v. New York Cent. R Co., 375 U.S. 253, 255 (1963) (“we must
recognize that petitioner’ s receipt of collaterd socid insurance benefitsinvolves a substantia likelihood of

prejudicid impact”); Fed. R. Evid. 403. Plaintiff’s motion is granted.

3. Toexcludeevidenceof Plantiff’ smedica recordsthat areunrdated tothiscase. Plaintiff argues



that his prior back and substance abuse conditions are irrdlevant to the issues in the case sub judice;
moreover, even if they were relevant, they would be highly prgudicid. Fed. R. Evid. 403. Defendant
arguesthat Plaintiff’ sprior drug useisrdevant because he canshow that ardaionship exists betweendrug
useand lower leves of testosterone. However, the Court findsthat the evidence of drug use over tenyears
ago istoo remote in time and too prgudicia to admit into evidence. 1d. Additiondly, the Court seesno
relevance in Plantiff’ smedical records regarding hisback condition. Fed. R. Evid. 401. Maintiff’smotion

is granted.

4. To bar Defendant from offering into evidence Plaintiff’ scrimina record. Any fdony conviction
may be used as evidence subject to Rule 403. Fed. R. Evid. 609 (a)(1). Any conviction shal be admitted
if it involved fase satement or dishonesty. Fed. R. Evid. 609 (8)(2). Federal Rulesof Evidence Rule 609
further states:

(b) Timelimit. Evidence of aconviction under this rule is not admissbleif a period of more than
tenyears has el apsed sincethe date of the conviction... unless the court determines, intheinterests
of justice, that the probative vaue of the conviction supported by specific facts and circumstances
subgtantidly outweighsiits prgudicia effect.

(c) Effect of apardon, annulment, or certificate of rehabilitation. Evidence of conviction under this
ruleif (1) the conviction has been the subject of a pardon, annulment, certificate of rehabilitation,
or other equivaent procedure based onafinding of the rehabilitation of the person convicted, and
that person has not been convicted of a subsequent crime which was punishable by death or
imprisonment in excess of oneyesr...

The convictions at issue are:

a). Possession of Methamphetaminein violation of K.SA. 65-4160(a),aleve 4d
felony; and Possession of Drug Pargpherndiain violation of K.SA. 654152, a



level A nonperson misdemeanor. Date of Conviction: April 3, 1995. Date of

Sentence: May 1, 1995. Sentence: 24 months probation. Fine was $130.00. Date

of Expungement: June 13, 2005.

b). Driving Under Influence of Alcohol in violation of K.SA. 8-1567, aClassB

nonperson misdemeanor. Date of Conviction: October 26, 1995. Date of

Sentencing: February 6, 1996. Sentenced to Jail: Probation for 12 months. Fine

was $274.00. Date of Expungement: June 13, 2005.

c). Disorderly Conduct in violation of K.SA. 21-4101. Misdemeanor. Date of

Conviction: September 20, 1995. Date of Sentencing: September 20, 1995. Fine

was $138.00.

d). Deprivation of Property in violation of K.S.A. 21-3705, a Class A nonperson

misdemeanor. Date of Conviction: February 4, 1997. Date of Sentencing:

February 4, 1997. Sentence: Probation for 12 months. Fine was $103.00.

Redtitution was $159.00. Date of Expungement: June 13, 2005.

(Pl. Mot. inLimine, Ex. K, M, N, L)

Thefdony of possesson of methamphetamine is over ten years old and is of little probative vaue;
henceitisinadmissble. Fed. R. Evid. 609 (b). The convictions of disorderly conduct and driving under
the influence are misdemeanors and they do not invalve eements of dishonesty; therefore, they are dso
inadmissible. Fed. R. Evid. 609 (8)(1)(2).

Defendant damsthat deprivation of property is a crime involving dishonesty and should therefore
be admissble under Fed. R. Evid. 609 (a)(2). Paintiff argues that the crime is not one that involves
dishonesty; moreover, evenif it did, the crime was expunged and thereforeinadmissbleunder Fed. R. Evid.
609 (c); (. Ex. N).

The Tenth Circuit states that atrial court should |ook “beyond the e ements of an offensethat isnot

considered a per se crime of dishonesty to determine whether the particular conviction rested upon facts

establishing dishonesty or fase statement.” United States v. Mgjia-Alarcon, 995 F.2d 982, 989-990



(20th Cir. 1993). The Tenth Circuit has concluded that theft cases must be decided on a case by case

bassto determineif they arise “out of fraudulent or deceitful conduct which might bring them within the

ambit of Rule 609(a)(2).” United States v. Seamster, 568 F.2d 188, 191 (10th Cir. 1978).

The deprivation of property crimeisdefined in K.SAA. § 21-3705, which reads.

(@ Crimina deprivation of property is obtaining or exerting unauthorized control over property,
withintent to deprive the owner of the temporary use thereof, without the owner’ s consent but not
withthe intent of deprivingthe owner permanently of the possession, useor benfit of suchowner’s

property.

Defendant has failed to show that Plaintiff’s crime involved dishonesty or fase satement. None

of the above dements necessarily indlude dishonesty or fase statement and Defendant fails to provide any

facts for this Court to use in determining if this conviction meets the requirements of Rule 609(a)(2).

Even if the facts of the case were to show dishonesty or fase satement, Plaintiff’s misdemeanor

conviction has been expunged. When there has been an expungement, the extent of the expungement will

be determined by referenceto statelaw. United States v. Moore, 556 F.2d 479, 484 (10th Cir. 1977).

The Kansas expungement statute reads in part:

(e) At the hearing onthe petition, the court shall order the petitioner’ s arrest record, convictionor
diverson expunged if the court finds that:

(1) The petitioner has not been convicted of a fdony in the past two years and no proceeding
involving any such crime is presently pending or being ingtituted againg the petitioner;

(2) the circumstances and behavior of the petitioner warrant the expungement; and

(3) the expungement is consstent with the public welfare,

(f) ...After the order of expungement is entered, the petitioner shall be treated as not having been
arrested, convicted or diverted of the crime...

K.S.A. § 21-4619.



The Kansas satute lists the Situations when the expunged conviction may dill be used and thislist
does not incdlude impeachment. 1d. Additiondly, in upholding the conditutiondity of the Kansas
expungement statute, the Kansas Supreme Court stated that one of the underlying purposes of the statute
was the rehabilitation of criminds. Stephensv. Van Arsdale, 608 P.2d 972, 985, 227 Kan. 676, 698
(1980); see Sate v. Miller, 520 P.2d 1248, 1252, 214 Kan. 538, 542 (1974).

The cases cited by Defendant are unpersuasive. In United States Xpress Enters. v. J.B. Hunt
Transp., 320 F.3d 809, 817 (8th Cir. 2003), a court found that a Canadian conviction was not absolved
under Rule 609(c) whenthe witness paid $5,000 and complied with a six-month probation term because
this does not condtitute afinding of rehabilitation or innocence. 1d. The case sub judice isdisinguishable
because the state court specificdly found that Plantiff met the statutory requirementsfor expungement. (Pl.
Ex. N). While rehabilitation is not specificaly stated among the requirements, given the wording of the
statute and the underlying purposease ucidated by the K ansas Supreme Court, the Court holdsthat receipt
of expungement is tantamount to afinding of rehabilitation.

InZinmanv. Black & Decker, 983 F.2d 431 (2d Cir. 1993), the court refused to alow evidence
of awitness s*law-abiding and community-minded behavior following his conviction” to show that hewas
rehabilitated. This case is even less persuasive as the witness had no officid expungement, annulment or
other decree from a court declaring rehabilitation. The Kansas court officidly expunged Pantiff's
deprivationof property convictionand the Court findsthat this expungement meetstherequirementsinRule

609(c). Plaintiff’smotion isgranted.

5. To preclude any use of the pleading to cross-examine Plantiff or Plaintiff’s witnesses.

10



Defendant does not object but asserts that he may use the pretria order to cross examine witnesses.
Faintiff argues that the pretrid order should be precluded as well. Courts have alowed pleadingsto be
used to cross examine witnesses in certain cases. Frank v. Bloom, 634 F.2d 1245, 1251 (10th Cir.
1980) (factud statements by attorney acting in agency capacity admissible againgt client); cf. Mason v.
Texaco, Inc., 129 F.R.D. 542, 547 (D. Kan. 1989) (pleadings not admissble to cross examine a party
because it involved lega decisons in which the party played no meaningful role and to alow questioning
would result inprejudice by casting her ina confused light). The Court grants Plaintiff’ smotion to preclude
the use of the pleadings during cross examination and it will gpply to both Plantiff and Defendant. The
Court will not, at this stage, precludethe use of the pretrid order during cross examination, as admisshility

depends on what in the pretrial order a party wantsto use.

6. To exclude evidence of lawsuits againgt Plaintiff’ s expert witness. Defendant does not object
aslong asthe same rule appliesto Defendant’ sexperts. The same rule does gpply to Defendant’ sexperts

as dated earlier in thisopinion. Plaintiff’s motion is granted.

7. To preclude reference to results or verdicts in other cases in which Plaintiff’s experts have
testified. Defendant does not object aslong asthe sameruleappliesfor Defendant’ sexperts. Plaintiff does
not obj ect to this; therefore, the motionis granted and will apply to both Defendant’ s and Plaintiff’ sexpert

witnesses.

8. Toexdudeevidence of Plaintiff’sand Plantiff’ swifeinvolvement in padt litigation. Plaintiff was

11



involved in amotor vehicle accident where he injured his scapula, head and knee. (PI. Ex. C at 18-20).
The accident resulted in a settlement in 1993. (1d.). Pantiff’swife wasinvolved in awrongful discharge
suitin 1994 which she logt. (. Ex. Q at 5-6). Defendant argues that evidence showing thislitigation is
necessary to show the totd dtate of Plaintiff’s mental, emotiond and physicd hedth aswell astoilludrate
the relationship between FRaintiff and his spouse. The Court fails to see how Plaintiff’s wife wrongful
termination suit isrdlevant to any issue in this case. Fed. R. Evid. 401. Additiondly, Defendant fails to
show that the injuries sustained by Plaintiff in the 1993 accident are somehow relevant to the injuries
sugtained from the aleged negligence of Defendant. Moreover, any dight probeative vaue that these
lawsuits might have is “outweighed by the substantia danger of jury bias againgt the chronic litigant.”
Outley v. City of New York, 837 F.2d 587, 591-595 (2d Cir. 1988); Fed. R. Evid. 403. Paintiff's

motion is granted.

9. To preclude Defendant from mentioning to ease of filing lawsuits or comparison to unrelated
litigation. The Court agrees that such arguments are irrdevant and dso prgudicid. Plantiff’smotionis

granted. See Staab v. Uniroyal Tire Co., 1994 U.S. Dist. LEX1S 6882 (W.D. Mo. May 3, 1994).

It isso ORDERED that Plaintiff’s motion (Doc. 48) be GRANTED in part and DENIED in part
and that Defendant’s motion (Doc. 38, 40, 42, 44, 46) be GRANTED in part and DENIED in part in

accordance with this opinion.

12



SO ORDERED this 12th day of August 2005.

9 Wedey E. Brown

Wedey E. Brown, U.S. Senior Didtrict Judge
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