IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS

M CHAEL J. NELSON,

Plaintiff, CIVIL ACTION
V. No. 03-1280-M.B
THE BCEI NG COVPANY,

Def endant .
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MEMORANDUM AND ORDER

I. INTRODUCTION

This case cones before the court on defendant’s notion for
summary judgnment. (Doc. 44.) Plaintiff was caught up in a reduction
inforce (RIF) at defendant’s Wchita, Kansas facility. Al though nore
than 1200 enployees were laid off in the R F that elimnated
plaintiff’s entire departnent, plaintiff clains that he was tern nat ed
based on his race, Ilranian, age and/or in retaliation for his
conpl ai nts about sexual harassnent. Plaintiff also asserts that he
was sexual ly harassed in violation of Title VII. Plaintiff further
all eges that defendant tortiously interfered with his prospective
enpl oyment opportunities in violation of Kansas |aw. However, the
causes of action he has chosen to pursue have specific evidentiary
requirenents that he is required to neet in order to survive sunmary
judgnent. Plaintiff fails to neet those requirenents, and his clains
are accordingly dism ssed.
II. SUMMARY JUDGMENT STANDARDS

The usual and primary purpose of the summary judgnent ruleis to

i sol ate and di spose of factually unsupported clainms or defenses. See




Celotex Corp. v. Catrett, 477 U.S. 317, 323-24 (1986). Federal Rule

of CGivil Procedure 56(c) directs the entry of sumrary judgnent in
favor of a party who "shows] that there is no genuine i ssue as to any
material fact and that the noving party is entitled to a judgnent as
a mtter of law." Anissueis “genuine” if sufficient evidence exists
on each side “so that arational trier of fact could resolve the issue
either way” and “[a]lnissueis ‘material’ if under the substantive | aw
it is essential to the proper disposition of the claim” Adler v.

WAl - Mart Stores, Inc., 144 F.3d 664, 670 (10th G r. 1998) (citations

omtted); see also Adans v. Anerican Guar. & Liab. Ins. Co., 233 F. 3d

1242, 1246 (10th Cr. 2000) (citing Adler). The nere existence of
sone factual dispute will not defeat an otherw se properly supported
notion for summary judgnment because the factual dispute nust be

material. See Renfro v. Gty of Enporia, 948 F.2d 1529, 1533 (10th

Cr. 1991). In determ ning whether genuine issues of material fact
exist, the court “constru[es] all facts and reasonable inferences in
a light nost favorable to the nonnoving party.” Pub. Serv. Co. of

Colo. v. Cont’l Cas. Co., 26 F.3d 1508, 1513-14 (10th Cr. 1994).

Def endant initially nmust show both an absence of a genui ne i ssue
of material fact and entitlenent to judgnent as a matter of |aw. See
Adl er, 144 F.3d at 670. Because plaintiff bears the burden of proof
at trial, defendant need not "support [its] notion with affidavits or
other simlar materials negating [plaintiff’s]” clains or defenses.
Celotex, 477 U.S. at 323 (enphasis in original). Rather, defendant
can satisfy its obligation sinply by pointing out the absence of
evi dence on an essential elenment of plaintiff’s claim See Adler, 144

F.3d at 671 (citing Celotex, 477 U S. at 325).
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| f defendant properly supports its notion, the burden then shifts
to plaintiff, who may not rest upon the nere all egation or denials of
its pleading, but nust set forth specific facts showing that there is

a genuine issue for trial. See Mtchell v. Gty of Mwore, 218 F.3d

1190, 1197-98 (10th G r. 2000). In setting forward these specific
facts, plaintiff nmust identify the facts “by reference to affidavits,
deposition transcripts, or specific exhibits incorporated therein.”
Adler, 144 F.3d at 671. If the evidence offered in opposition to
summary judgnent is nerely colorable or is not significantly

probative, sumrary judgnent nay be granted. See Cone v. Longnont

United Hosp. Ass’'n, 14 F.3d 526, 533 (10th Cir. 1994). Plaintiff
“cannot rely on ignorance of facts, on specul ation, or on suspicion,
and may not escape summary judgnment in the nmere hope that sonething

wWill turn up at trial.” Conaway v. Smith, 853 F.2d 789, 793 (10th

Cr. 1988). Put sinply, plaintiff nust “do nore than sinply show
there is sone netaphysical doubt as to the material facts.”
Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U. S. 574, 586-
87 (1986).

Certain local rules further govern the presentation of facts and
evi dence. Local Rule 56.1 requires the novant to set forth a concise
statenment of material facts. D. Kan. Rule 56. 1. Each fact nust
appear in a separately nunbered paragraph and each paragraph nust
refer wwth particularity to the portion of the record upon which the
defendant relies. See id. The opposing nenorandum rmust contain a
simlar statenent of facts. Plaintiff nust nunber each fact in
di spute, refer with particularity to those portions of the record upon

which he relies and, if applicable, state the nunber of the
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defendants’ fact that he disputes. The court my, but is not

obligated to, search for and consider evidence in the record that

woul d rebut the defendant’s evidence, but that plaintiff has failed

tocite. See Mtchell, 218 F. 3d at 1199; Adler, 144 F. 3d at 672. All

material facts set forthin the statenent of defendant shall be deened
admtted for the purpose of summary judgnment unless specifically

controverted by the statenent of plaintiff. See id.; @illickson v.

Sout hwest Airlines Pilots” Ass’'n, 87 F.3d 1176, 1183 (10th G r. 1996)

(applying local rules of District of Uah). A standing order of this
court al so precludes drawi ng i nf erences or nmaki ng argunents wi thin the
statenment of facts.

The parties need not present evidence in a formthat would be
adm ssible at trial, but the content or substance of the evidence nust

be adm ssi bl e. See Thonmas v. Int’'l Bus. Machs., 48 F.3d 478, 485

(10th Gr. 1995) (internal quotations and citations omtted). For
exanpl e, hearsay testinony that woul d be i nadm ssible at trial may not
be included. See Adans, 233 F.3d at 1246. Simlarly, the court wll
di sregard concl usory statenents and statenments not based on personal

knowl edge. See Cole v. Ruidoso Mun. Schs., 43 F.3d 1373, 1382 (10th

Cir. 1994) (regarding conclusory statenents); Goss v. Burgagraf

Constr. Co., 53 F.3d 1531, 1541 (10th Gir. 1995) (requiring personal

know edge). Finally, the court may di sregard facts supported only by
references to docunents unless the parties have stipulated to the
adm ssibility of the docunents or the docunents have been
aut henti cated by and attached to an affidavit neeting the requirenents
of Rule 56(e). See Fed. R Civ. P. 56(e); D. Kan. Rule 56.1; 10A
Charles Alan Wight, et al., Federal Practice and Procedure § 2722 (2d
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ed. 1983) (footnotes omtted).

In the end, when confronted with a fully briefed notion for
summary judgnent, the court nust determ ne "whether there is the need
for a trial--whether, in other words, there are any genui ne factual
i ssues that properly can be resolved only by a finder of fact because
t hey nmay reasonably be resolved in favor of either party."” Anderson

v. Liberty Lobby, Inc., 477 U S. 242, 250 (1986). If sufficient

evi dence exists on which atrier of fact could reasonably find for the

plaintiff, summary judgnent is inappropriate. See Prenalta Corp. V.

Colo. Interstate Gas Co., 944 F.2d 677, 684 (10th Cr. 1991).

III. FACTS!

Plaintiff is an engi neer who worked i n Boeing Airplane Services
(BAS) fromapproxi mately June 13, 1996, until he was laid off on March
22, 2002. Plaintiff has been di agnosed, by two different physicians,
as suffering froma paranoid personality. Plaintiff has refused to
continue treatnment and believes that the diagnoses are “worthless.”
During his enploynment with defendant, plaintiff thought he was the
subject of a conpany-wi de conspiracy to “get him out the door.”
Plaintiff believes that defendant placed wire taps on his honme and
wor k t el ephones and paid individuals to spy on him (Docs. 44 at 3-4;
45 at 1.)

Plaintiff also believes that private nedical information,

Y'In his response, plaintiff failed to put forth any specific
facts as required by D. Kan. Rule 56.1. See also Mtchell, 218 F. 3d
at 1197-98. In addition, plaintiff failed to controvert any of
defendant’s uncontroverted facts. Therefore, all facts set out in
defendant’s notion for sumary judgnment are deened admtted by
plaintiff for summary j udgnent purposes. Mtchael v. Intracorp, Inc.,
179 F.3d 847, 856 (10th Cr. 1999).
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concerning a prostate exam was circulated to all Boei ng enpl oyees.
This allegation was included in a charge of discrimnation with the
Kansas Human Ri ghts Comm ssi on (KHRC) t hat al | eged di sparat e treat nent
and harassnent based on plaintiff’s race, religion, sex, nationa

origin, ancestry, and disability. KHRC issued a finding of no
probabl e cause on February 7, 2001. The EEQOC issued plaintiff a
Di smssal and Notice of Rights on May 31, 2001. Plaintiff did not
file a lawsuit within ninety days of his receipt of the notice

(Docs. 44 at 4-5; 45 at 1.)

Sexual Harassnent Caim

Plaintiff estimated that he was touched on his butt sixty-five
times during his enploynent at Boeing. The last incident occurred in
t he summer of 2001 when plaintiff backed up froma printer and a nal e
engineer ran into him Plaintiff thinks this was intentional since
t he engi neer did not apol ogi ze. However, plaintiff could not recal
many specifics of the other sixty-four tines he was touched. In 1998,
two i nci dents i ncluded co-workers who squeezed his | eg duri ng separate
conversations with plaintiff.2 Plaintiff was al so tapped on his butt
and asked, “How ya doing?” (Doc. 44 at 7.) 1In 1999, a fenale co-
wor ker ran the back of her hand on plaintiff’'s butt as she was wal ki ng
behind himand said “I think he likes nme; he didn't say anything.”

(Doc. 44 at 6.) Plaintiff also states that his co-workers rubbed

2 Plaintiff does not dispute the characterization of this fact
in a separate statenent of facts as required by D. Kan. Rul e 56.1, but
instead states in the argunent section that his “genitals were
squeezed.” Plaintiff’s citation directs the court’s attention to his
deposition. (Doc. 44, exh. 1 at 258). Contrary to the assertion in
plaintiff’s argunment section, the deposition testinony does not nake
any reference to his genitals, but only that his | ap was squeezed.
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thenmselves in front of him*“fromtheir chest to their knee.” (Doc.
44 at 7.) Plaintiff does not knowif the nale co-workers who touched
hi m are honosexual. (Docs. 44 at 5-7; 45 at 1.)

Plaintiff reported many al | egati ons of harassnent to his managers
and the human resources departnent. Al though all incidents were
i nvestigated and found to be unsubstantiated, plaintiff believes that
the conplaints had nerit and defendant was engaging in a “cover up.”
Plaintiff’s personnel representative, Becky Stapp, canme to the
conclusion that plaintiff would overhear co-workers talking about
sonet hing el se, but plaintiff believed they were talking to him As
a result of this conclusion, she urged plaintiff to take advant age of
t he Enpl oyee Assi stance Program because of the frequency and bizarre
nature of plaintiff’s conplaints, the fact that the conplaints were
never substantiated, and plaintiff’s disruption of the workplace on
several occasions that resulted in a Corrective Action Menoranda.
(Docs. 44 at 8; 45 at 1.)

Plaintiff's Skill Codes

In Cctober 2000, plaintiff’s skill codes were reversed at his
request. Plaintiff’s primary skill code becane DA2=664(avionics
interface) and his first secondary skill code was DE5=622( power).
Boei ng uses the skill codes for retention ratings and sal ary pl anni ng
groups. (Docs. 44 at 8-9; 45 at 1.)

On Sept enber 28, 2001, Boei ng announced its decision to shut down
all BAS operations in Wchita, effective at the end of the first
guarter 2002. The decision was nade to reduce costs and consolidate
wor K. The 1,200 BAS enpl oyees would be laid-off when BAS cl osed

unl ess they found another position in Boeing. A skill team was
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devel oped to determ ne placenments of BAS enpl oyees. None of the
nmenbers of the skill teamwere aware that plaintiff had filed a claim
with the KHRC or the EECC. Squires told the teamthat plaintiff’'s
per f ormance was sati sfactory, he had a tendency to get distracted, and

his techni cal performance was not great, but not bad. Plaintiff was

t he | owest ranked enpl oyee in his skill code, based on a R-4 retention
rating assigned by Squires in Septenber 2001. Plaintiff had
consistently been rated at R4 during his enploynent. Plaintiff does

not believe that he was treated inproperly in receiving this rating.
The skill teamdid not select plaintiff for an open position based on
his performance and retention ratings. Plaintiff’s age, race, and
nationality were not di scussed and were not factored in the decision.
(Docs. 44 at 8-12; 45 at 1-2.)3

On or about January 18, 2002, plaintiff requested that his first
secondary skill code be changed to DWM=652 (wiring). The skill team
deni ed the request due to plaintiff’s nanagenent personnel reporting
that plaintiff did not have adequate experience in that skill.*
Plaintiff was laid off on March 22, 2002, and BAS officially cl osed
on March 31, 2002. Plaintiff filed a second charge of discrimnation
with the KHRC on May 16, 2002. Plaintiff alleged di sparate treatnment
and harassnment from March 2001 to March 22, 2002. Plaintiff also

3 Plaintiff disputes the facts in this paragraph on the basis
that they are “self serving.” However, plaintiff fails to controvert
these facts with any evidentiary support. Therefore, defendant’s
facts have not been controverted. Mtchell, 218 F.3d at 1199.

“Plaintiff again alleges that this is a disputed fact. However,
again, plaintiff has failed to controvert the fact with evidentiary
support. For the purpose of this notion, this fact is deened adm tted
by plaintiff. Mtchell, 218 F.3d at 1199.
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al l eged retaliation based on his prior conplaints. On March 7, 2003,
the KHRC found no probable cause for plaintiff’s charge. The EECC
adopted those findings and issued plaintiff a Notice of Right to Sue
on June 12, 2003. (Docs. 44 at 12-13; 45 at 1-2.)

Plaintiff filed this action on August 4, 2003.
IV. ANALYSIS

Plaintiff alleges that he was di scrimnated agai nst in violation
of Title VII, the Kansas Act Against D scrimnation (KAAD), the Age
Discrimnation in Enploynent Act (ADEA), and the Kansas Age
Di scrimnation in Enpl oynent Act (KADEA). Plaintiff also clains that
def endant retaliated agai nst hi mfor engaging i n protected opposition
to discrimnation in violation of Title VII.

A. Age Discrimination

1. Termination

Plaintiff asserts that defendant term nated his position because
of his age. To survive summary judgnent in a reduction in force
context, a plaintiff nust prove that "(1) [he] was wthin the
protected age group; (2) he was doing satisfactory work; (3) he was
di scharged despite the adequacy of his work; and . . . [(4)] produc|e]
evi dence, circunstantial or direct, from which a factfinder m ght
reasonably conclude that the enployer intended to discrimnate in

reaching the decision at issue.” Ingels v. Thiokol Corp., 42 F.3d

616, 621 (10th Cr. 1994). The fourth elenent “may be established
t hrough circunstantial evidence that the plaintiff was treated |ess
favorably t han younger enpl oyees during the reduction-in-force.” 1d.
Once the prima facie case has been established, the enployer nust

assert sone legitimte, nondiscrimnatory reason for the enpl oyee's
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rejection. Id. at 622. After the defendant neets the burden of
producing a facially nondiscrimnatory reason for the enploynent
deci sion, the presunption of discrimnation established by the prim

facie showing "sinply drops out of the picture.” St. Mary's Honor

Cr. v. Hcks, 509 U S 502, 511 (1993). The burden then shifts to

the plaintiff to establish that the defendant discrimnated on an
illegal basis “by either showing that the proffered reason is a
pretext for illegal discrimnation, or by providing direct evidence
of discrimnation.” 1lngels, 42 F.3d 622.

Plaintiff has failed to put forth evidence to establish the
fourth elenent in the prima facie case.> Although the skill team net
t o det erm ne whet her positions existed in other Boei ng departnents for
BAS enpl oyees, no evidence exists to establish whether any BAS
enpl oyee obtained a different position at Boeing. Therefore, the
court cannot conclude that plaintiff was treated any differently than
a younger BAS enpl oyee since the record only shows that the entire BAS
departnment was elimnated and all jobs extinguished. Plaintiff has
not net his burden to establish a prima facie case of age
discrimnation with respect to his termnation.?®

2. Job Code Change

Plaintiff has also asserted that defendant’s refusal to change

®> The evidence on the record also reflects that plaintiff may not
satisfy his burden on the second and third elenents since he was
consistently given the |owest rating based on his perfornmnce and
ranked last out of the seventeen enployees within his skill code.
(Doc. 44 1 32, 44.)

®Evenif plaintiff had net his prima faci e burden, plaintiff put
forth no evidence to rebut defendant’s legitimte nondi scrimnatory
reason.
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his job code was an adverse enpl oynent action made as a result of his
age. To prove disparate treatnent the “plaintiff nust show 1) [he]
is a nenber of the class protected by the statute; 2) [he] suffered
an adverse enploynent action; 3) [he] was qualified for the position
at issue; and 4) [he] was treated |l ess favorably than others not in

the protected class.” Sanchez v. Denver Public Schools, 164 F. 3d 527,

531 (10th Cir. 1998). Defendant asserts that the refusal to change
the job code was not an adverse action taken agai nst plaintiff because
it did not “result in a significant change in his enpl oynent status.”
(Doc. 44 at 22.) The court, however, does not need to address this
argunent as defendant has failed to controvert facts that negate the
third and fourth el enents. Def endant did not change the job code
because plaintiff did not have expertise in the area of wring

Plaintiff has not disputed this fact nor presented evidence that he
was in fact qualified for the job code change. Furt hernore, even
t hough evi dence exists that other enployees were granted changes by
the skill team the record fails to reflect the protected class of
these enpl oyees. Therefore, plaintiff has not satisfied his burden
on the fourth elenent. As such, plaintiff cannot state a prima facie
case of age discrimnation for defendant’s refusal to change his job
code.

Plaintiff has failed to neet his burden to present sufficient
evi dence in which a jury coul d concl ude that defendant was term nated
or denied a job code change based on his age. Defendant’s notion for
summary judgnment on plaintiff’s ADEA clains is accordi ngly GRANTED.

B. Race Discrimination

1. Termination
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Plaintiff al so asserts that defendant unlawfully term nated him
based on his race. “The required elenments of a prima facie case of
i ntentional race discrimnationinvolvingan RIFare (1) plaintiff was
within the protected group, (2) plaintiff was doi ng satisfactory work,
(3) plaintiff was di scharged despite the adequacy of his work, and (4)
there is sone evidence that the enployer intended to discrimnate

against the plaintiff in reaching its RIF decision.” Juarez v. ACS

Government Sol utions Group, Inc., 314 F. 3d 1243, 1245 -1246 (10th Cr.

2003) . “The fourth elenent can be satisfied by showing that the
enpl oyer could have retained plaintiff but instead chose to keep
sonmeone of a different race.” 1d. As previously discussed, plaintiff
has failed to satisfy his prima facie case since the uncontroverted
facts do not establish that defendant i ntended to di scrim nate agai nst
plaintiff. Plaintiff has not identified one BAS enpl oyee who was
retained after the RIF. The undi sputed facts only denonstrate that
the entire BAS workforce was elimnated. Plaintiff has conpletely
failed to present a prina facie case of race discrimnation.
2. Job Code Change

Plaintiff also alleges that the decision to refuse his request
to change his skill code was nade as a result of his race.
Plaintiff’s burden in both ADEA and Title VII cases is identical in
the prima facie phase. As previously stated, plaintiff has failed to
nmeet both the third and fourth el enents. The undi sputed facts show
that plaintiff was not qualified for the skill code change. Mboreover,
plaintiff has not established enpl oyees, outside of his protected
cl ass, whose request was grant ed.

Plaintiff has failed to neet his burden to present sufficient
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evi dence in which a jury could concl ude that defendant was term nated
or deni ed a job code change based on his race. Defendant’s notion for
summary judgnent on plaintiff’'s Title VIl clains for race
di scrimnation is accordi ngly GRANTED.
C. Sexual Harassment
1. Statute of Limitations

Def endant asserts that the statute of Iimtations bars all acts
that occurred prior tothe filing date of plaintiff’s first charge of
discrimnation. Plaintiff filed his first charge on August 10, 2000.
(Doc. 44, exh. 12). The EECC issued plaintiff a Right to Sue letter
on May 31, 2001. (Doc. 44, exh. 15). Plaintiff failedto tinely file
an action after he received his letter. Plaintiff asserts that the
prior acts are not time barred since he has alleged a continuing
violation of Title VII.

Normal |y, for an action to be tinely, a plaintiff nust file a
charge with the EEOCC within 300 days after an alleged enploynent
practice. 42 U S.C. 8 2000e-5(e)(1). In a hostile environnment claim
the continuing violation theory applies to allow previous violations
commtted outside of the 300 day tinme period to be considered tinely
as long as one violation occurred within the 300 day period. Croy V.
Cobe Laboratories, 1Inc., 345 F.3d 1199, 1202 (10th Cr. 2003).

However, “the continuing violation theory does not elimnate the
requirenent that a plaintiff file ajudicial action w thin ninety days

of receipt of notice of the right to sue.” Brown v. Hartshorne Public

School Dist. No. 1, 926 F.2d 959, 962 (10th Cr. 1991). As such, any

acts that occurred before August 10, 2000, cannot be consi dered a part

of plaintiff’s sexual harassment claim See MCue v. Kan. Dept. of

-13-




Human Resources, 938 F. Supp. 718, 721-722 (D. Kan. 1996) (acts that

preceded plaintiff’s charge with the EEOCC cannot be considered in the
hostile environment claim since plaintiff did not file an action
wi thin 90 days of her right to sue letter).

Since plaintiff has alleged a continuing violation, any acts
commtted after August 10, 2000, could be considered tinmely as |ong
as one act occurred within 300 days of the filing of his second charge
with EECC. Croy, 345 F.3d at 1202. Plaintiff’s second charge was
filed May 16, 2002. Based on the court’s cal cul ati ons, one viol ation
nmust have occurred on or after July 20, 2001. Plaintiff alleges that
he was touched nunerous tinmes, but only identified one specific
i nstance that may have occurred after July 20, 2001, nanely the
occasi on when plaintiff was touched on the butt when he backed up from
a copy machine at sone point during the sumer of 2001. Defendant
urges this court to find that this act fell outside of the 300 day
period. However, the court will treat this act as tinely for purposes
of the notion since the act could have occurred after July 20, 2001.

2. Hostile Work Environment

To survive sumary judgnent on a hostile work environnment claim
plaintiff “nmust show that a rational jury could find that the
wor kpl ace i s perneated with di scrimnatory intimdation, ridicule, and
insult, that is sufficiently severe or pervasive to alter the
conditions of the victims enploynment and create an abusi ve working

environment."” Stinnett v. Safeway, Inc., 337 F.3d 1213, 1219 (10th

Cr. 2003). "Wether an environnment is hostile or abusive can be
deternmined only by looking at all the circunstances including the

frequency of the discrimnatory conduct; its severity; whether it is
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physically threatening or humliating, or a nere of fensive utterance;
and whether it wunreasonably interferes with an enployee's work
performance.” 1d.

Plaintiff’s single collision with his co-worker does not riseto
an abusive environnent. See Lowe v. Angelo's ltalian Foods, Inc., 87

F.3d 1170, 1175 (10th G r. 1996)("Casual or isolated manifestations

of discrimnatory conduct, such as a few sexual coments or slurs, may
not support a [sexual harassnent] cause of action.") Further, given
the lack of specificity in the record regarding the nature, frequency
and tinme period of the other alleged instances of inappropriate
touching, such allegations are insufficient to defeat summary

judgrment.’ Vigil v. Gty of Las Cruces, 1997 W. 265095, *2 (10th Cir.

May 20, 1997)(citing Anderson v. Liberty Lobby, Inc., 477 U S. 242,

248 (1986) (“party opposing sunmmary judgnent may not rest upon the
nere allegations ... of [his] pleading, but ... nust set forth

specific facts showing that there is a genuine 1issue for

" Plaintiff has been touched on the butt, by his estimation, a
total of 65 tinmes during his enploynent at Boeing. (Doc. 44, exh. 1
at 89-93, Plaintiff’'s Deposition). The last touch occurred in the
summer of 2001. Plaintiff could not recall any other specific
i nstances, except two occasions in 1998 when different co-workers
squeezed his leg during a conversation and an instance in 1999 when
anot her co-worker ran the back of her hand on his butt. G ven such
conclusory allegations and the court’s determ nation that any acts
bef or e August 2000 are barred by the statute of limtations, the court
cannot conclude that a reasonable jury would determne that
plaintiff’s work environment was abusive.

Mor eover, plaintiff argues in his response that the court shoul d
judge the severity in light of the fact that plaintiff is “from a
different culture than we are used to.” (Doc. 45 at 3.) However, in
addition to a subjective requirenment, the standard also requires a
reasonabl e person to find the environnent to be hostile or abusive.
See Harris v. Forklift Systenms, Inc., 510 U.S. 17 (1993). Plaintiff
has failed to establish that a reasonable person would find that he
has been subject to a hostile work environnent.
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trial")(internal quotations omtted)). Applying the totality of
circunstances standard, the court finds that a reasonable jury would
not conclude that plaintiff's conclusory allegations and a collision
with a co-worker were severe or pervasive enough to alter the
condi tions of his enploynment or create a hostil e work envi ronnent. See
Hirase-Doi v. U. S. West Comruni cations, Inc., 61 F.3d 777, 782 (10th
Cr. 1995).

Def endant’ s notion for summary judgnent on plaintiff’'s hostile
wor k environment claimis GRANTED.®

D. Retaliation

For his last cause of action, plaintiff alleges that defendant
retaliated against him for engaging in protected opposition to
di scrim nati on. Presenting no direct evidence of retaliation,

plaintiff nust proceed under the MDonnell Douglas franmework. In

order to establish a prinma facie case of retaliation, plaintiff nust
show that “(1) [he] engaged in protected opposition to Title VII
di scrimnation; (2) [he] suffered an adverse enpl oynent action; and
(3) there is a causal connection between the protected activity and

t he adverse enploynent action.” Meiners v. Univ. of Kan., 359 F.3d

1222, 1229 (10th Cr. 2004) (citation omtted). Plaintiff asserts
that his protected activity was the filing of his EEOC charge on

August 10, 2000, and his informal conplaints to the human resources

8 In plaintiff’s opposition brief, he asserts that even if the
harassnment was “because of his national origin . . . it would have
been illegal and actionable under Title VII.” (Doc. 45 at 4).
Plaintiff’s statenment is correct, however, this theory was not
preserved in the pretrial order. (Doc. 41, Pretrial Order.) Since
the pretrial order control s the subsequent course of action, plaintiff
is precluded fromasserting a hostile work environnent cl ai mbased on
raci al harassment. D. Kan. Rule 16.2(c).
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depart nment. Both filing the EEOC charge and nmaking infornmal
conplaints constitute protected activity. O Neal v. Ferguson Const.

Co., 237 F.3d 1248, 1255 (10th G r. 2001).

To satisfy the second elenment, plaintiff argues that both his
term nation and the refusal to change his job code constitute adverse
enpl oynment acti ons. Def endant asserts that the refusal to change
plaintiff’s job code is not an adverse enploynent action. However,
the court does not need to address this argunment as plaintiff fails
to produce sufficient evidence to establish a causal connection.

“A causal connection may be shown by evidence of circunstances
that justify an inference of retaliatory notive, such as protected
conduct closely followed by adverse action.” 1d. at 1253 (interna
guotations omtted). Unless there is very close tenporal proximty
between the protected activity and the retaliatory conduct, the
plaintiff nust offer additional evidence to establish causation. 1d.
A “three-nonth period, standing alone, is insufficient to establish

causation.” Anderson v. Coors Brewing Co., 181 F.3d 1171, 1179 (10th

Cr. 1999). Plaintiff’s EEOC charge was filed in August 2000, nearly
two and one-half years before the events occurred. The undi sputed
facts reference the informal conplaints nmade by plaintiff, however,
the record is deplete with any specific date to reasonably concl ude
that a close tenporal proximty existed. Since plaintiff has failed
to establish close tenporal proximty, he nust offer additional
evi dence to establish causation. As previously stated, plaintiff
cannot rely on his conclusory all egations, but nust set forth specific
facts. 1d at 248. Plaintiff failed to set forth a statenment of facts

in his menorandum or controvert defendant’s statenent of facts. As
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such, defendant’s statement of facts are undi sputed and they do not
“justify an inference of retaliatory nmotive.” O Neal, 237 F.3d at
1255.

Plaintiff has failed to neet his burden to present sufficient
evidence in which a jury could conclude that plaintiff was term nated
or denied a job code change in retaliation for protected activity in
opposition to sexual harassnent. Def endant’s notion for summary
judgnment is accordingly GRANTED

E. State Law Claims

Havi ng di sposed of all federal clains, the court declines to
exerci se suppl enental jurisdiction over plaintiff’s state | aw cl ai ns.

See Smthv. Gty of Enid, 149 F.3d 1151, 1156 (10th G r. 1998) (*“When

all federal clains have been dism ssed, the court may, and usually
shoul d, decline to exercise jurisdiction over any remaining state
clains.”). Those clains are thus DI SM SSED wi th prejudice.
V. CONCLUSION

In sum plaintiff has failed to create a genuine issue of
material fact with respect to any of his clains.

A notion for reconsideration of this order is not encouraged.
Any such notion shall not exceed 3 pages and shall strictly conply

with the standards enunciated by this court in Coneau v. Rupp, 810 F.

Supp. 1172, 1174 (1992). The response to any notion for
reconsi deration shall not exceed 3 pages. No reply shall be filed.

The standards governing notions to reconsider are well
established. A notion to reconsider is appropriate where the court
has obviously m sapprehended a party's position or the facts or

applicable | aw, or where the party produces new evi dence that could
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not have been obtained through the exercise of reasonabl e diligence.
Revisiting the i ssues al ready addressed i s not the purpose of a notion
to reconsider and advanci ng new argunents or supporting facts which
wer e ot herwi se avail abl e for presentati on when the origi nal notion was

briefed or argued is i nappropriate. Coneau v. Rupp, 810 F. Supp. 1172

(D. Kan. 1992).
I T 1S SO ORDERED.
Dated this_28th day of February 2005, at Wchita, Kansas.

s/ Monti_ Bel ot
Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE
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