I N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

RES- CARE, | NC.,
Plaintiff, Cl VI L ACTI ON
V. No. 03-1224-M.B

AMERI CAN | NTERNATI ONAL SPECI ALTY
LI NES | NSURANCE COWVPANY,

Def endant .

N e N N N N e N N N

MEMORANDUM AND ORDER

Before the court are the follow ng:
1. Ameri can I nt er nati onal Speci alty Li nes
| nsurance Conmpany’s (Al SLIC) notion for summry
judgment (Doc. 13, 14);
2. Res-Care Inc.’s (Res-Care) response (Doc. 19); and
3. AlSLIC s reply (Doc. 22).

Backagr ound

Thi s insurance coverage dispute arises froma wongful death
and survivorship action which was triedinthis court in 2001 (Lake

v. Res-Care, Case No. 98-1019-JTR). The plaintiff in the

underlying case was Nellie Lake, the heir-at-law and persona

representative of the Estate of Christine Zellner, who was a
patient at Golden West Skills Center from January 15, 1996 unti

her death on January 28, 1996. Res- Care Kansas, Inc. (Res-Care
Kansas), one of the defendants in the underlying action, is a
subsidiary of Res-Care. Res-Care, the plaintiff in this case, was
al so a defendant in the underlying case. Res-Care Kansas was doi ng
busi ness as Golden West Skills Center, an intermediate care

facility for the mentally retarded. Lake filed suit agai nst Res-




Care Kansas and Res-Care for the wongful death of Zell ner.

The jury rendered a verdict in favor of the plaintiff for
conpensatory damages totaling $1,510,000 and, in addition, it
rendered an advisory verdict on the issue of punitive damges in
t he anount of $2,500,000. U.S. Magistrate Judge John Thonas Rei d,
who presided, applied conparative fault and statutory caps and
ent ered a conpensat ory damage judgnment agai nst Res-Care Kansas and
Res-Care for $104, 233.! Judge Reid subsequently awarded punitive
danages agai nst Res-Care Kansas and Res-Care in the amunt of
$1, 000, 000 (Lake, Doc. 666).

All parties appeal ed, but before the appeals were decided,
Lake entered into a settlenent agreenment and rel ease with Res-Care
Kansas and Res-Care on Novenber 21, 2002 for $747,500. The
agreenent contained the follow ng provision: “The paynents herein
shall be for conpensatory damages based upon issues of appeal
i ncluding costs and interest, except that $79,000 of the anount
paid by Res-Care Kansas d/b/a Gol den West Skills Center and Res-
Care shall be considered and all ocated to ‘ punitive damages.’ (Doc.
14, Exh. F at 3).

Al SLI C provi ded a defense through the litigation and trial of
t he Lake case (Doc. 14, Exh. Hat 4, § 13). AISLIC was not a party

to, and apparently had no role in, the settlenent agreenent.?

!Conpensatory and punitive damages were assessed agai nst Res-
Care based on the jury finding that Res-Care Kansas and Res-Care
are alter egos, acting as one corporation.

°The policy issued to Res-Care by AISLIC provided:

2. Duties in the Event of Occurrence, O fense, Claimor Suit
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On July 17, 2002, Res-Care sued AISLIC in Kentucky state court
seeking a declaratory judgnment regarding coverage under an
i nsurance policy issued to Res-Care by AISLIC.32 The case was
removed to the United States District Court for the Western
District of Kentucky on August 21, 2002. In a nmenorandum opi nion
filed June 26, 2003, that court granted AISLIC s notion to transfer
the case to this court. |In doing so, the court observed, in part:

First, AISLIC s activities indicate that they should
have reasonably anticipated being haled into court in
Kansas. Worl d- Wde Vol kswagen [v. Wodson, 444 U.S. 286,
297 at (1979)]. AISLIC agreed to provide insurance
coverage for a Kansas subsidiary, for clainms arising in
Kansas. The Tenth Circuit has held that by contracting to
defendant the insured in the forum state, the insurer
creates sonme contact with the forumstate. OM Hol di ngs,
Inc. v. Royal Insurance Conpany of Canada, 149 F. 3d 1086,
1095 (10th Cir. 1998).1 Moreover, in the contract
itself, AISLIC agrees to "submt to a court of conpetent
jurisdiction within the United States."

Second, this suit arises out of AISLIC s contacts
with the state of Kansas. It agreed to provide insurance
coverage wthin Kansas, and this claimarises out of the
denial of coverage of an incident that occurred in
Kansas, and i s based upon a judgnent that was rendered in
an Kansas court.

d. No insured will, except at that insured' s own cost,
voluntarily make a paynent, assune any obligation, or
I ncur any expense . . . wthout our consent.

The record is silent regarding why Al SLIC did not participate
in the settlenent. In any event, AISLIC has not raised this
provi sion or the settlenment as a bar to its obligation to pay al
or part of the settlenment. In a letter dated October 3, 2003,

Al SLI C tendered Res-Care the sum of $111,916.84 representing the
conpensat ory damages j udgnment of $104, 233 plus interest. (Doc. 14,
Exh. G Doc. 19, T 12). Res-Care rejected the tender on January
9, 2004 (Doc. 14, 1 13).

SAISLIC had indicated in a letter to Res-Care dated July 11,
2001 that statutory law in Kansas prohibited i nsurance of punitive
damages, and therefore AISLIC would not cover any portion of a
puni tive damages award (Doc. 19, Exh. 2(1)).

- 3-




Here, Kansas is the nore convenient forum for the
parties and witnesses, as well as the judicial system
The wunderlying action took place in Kansas, and the
insured risk is located there. The underlying clains
arose from a wongful death in Kansas and all of the
events giving rise to the clains occurred there. Kansas
| aw was applied to the underlying action and the jury's
verdi ct was returned in accordance with that | aw. Kansas
has a clear interest in determ ning responsibility for a
punitive damages awarded in its courts.

Mor eover, w thout resolving any dispute over the
choi ce of | aw, whether Res-Care nanagenent was aware of,
or authorized the wongful conduct of its enployees may
be determ native of the coverage issue in this case.
Evi dence regarding that issue would conme from enpl oyees
of Res-Care Kansas, and records | ocated there. The Kansas
court has already heard evidence regarding ResCare
managenent's know edge of the conduct of its enployees.
Judi ci al econony would be best served by allowi ng the
sane court that heard the underlying tort action to al so
consi der the coverage issue.

Any prejudice to plaintiff will be avoi ded because
in actions transferred pursuant to 29 [sic] U S.C. 1404,
the choice of law principles of the transferor state
apply to this action.

IAfter determ ning that there were sone m ni mum
contacts, the Tenth Circuit went on to find that
noti ons of fundanental fairness preclude the
exercise of jurisdiction by a Kansas court over a
Canadi an I nsurance conpany that agreed to insure an
| owa corporation. The distinction in the case at bar
is that AISLIC specificall agreed to insure
Res- Care Kansas, for clainms that arose in Kansas.

At the time of the transfer, Res-Care’ s notion for judgnment on
t he pleadings and notion for leave to file an anended conpl ai nt
wer e pending. These pl eadi ngs have been docketed in this court as

docket entries 12 and 5, respectively.*

4“The court has reviewed Res-Care’s Mdtion for Judgnent on the
pl eadi ngs, AISLIC s Response and AISLIC s Reply, all of which were
filed in the Kentucky case. The notion is brought pursuant to Fed.
R Civ. P. 12(c) but nunmerous exhibits are attached. Al SLI C
attached exhibits to its Response. Odinarily, the court would
advise the parties that it would convert the nmotion to one for
sunmary judgnent as required by Rule 12(c). In this case, however,
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Policy Provisions

Al SLI C provi ded Res-Care, the insured, with commerci al general
liability insurance for a time period fromJuly 1, 1995 to July 1,
1996. Under that policy, AISLIC agreed to pay “those suns that the
I nsured becones legally obligated to pay as damages because of
‘“bodily injury” provided the “‘bodily injury is caused by an
occurrence that takes place inthe ‘coverage territory.’” “Coverage
territory” includes the United States. Exhibit | at Section . 1. a-
b and V. 4.

The policy excludes from coverage bodily injury “expected or
i ntended” from the standpoint of the insured.” Exhibit | at
Section I. 2. a.

The policy has no specific exclusion for punitive damge

awards, nor does it contain a choice of |aw provision.

St andards for Summary Judgnment

Rul e 56(c) of the Federal Rules of Civil Procedure directs the
entry of summary judgnment in favor of the party who "shows that
there is no genuine issue as to any material fact and that the
noving party is entitled to judgnent as a matter of law. " Fed. R
Civ. P. 56(c). A principal purpose "of the sunmary judgnent rule
is to isolate and dispose of factually unsupported clains or

defenses ...." Celotex Corp. v. Catrett, 477 U S. 317, 323-24, 106

S. C. 2548, 2553, 91 L. Ed. 2d 265, 274 (1986). The court's

such advice i s unnecessary because all of the issues are rebriefed
in the subm ssions to this court. Cf. Burham v. Hunphrey
Hospitality Reit Trust, Inc., F.3d ___ (10th G r. 2005). When
appropriate, the court has referred to the parties’ subm ssions in
t he Kentucky case.
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inquiry is to determ ne "whether there is the need for a
trial--whether, in other words, there are any genuine factual
I ssues that properly can be resolved only by a finder of fact
because they may reasonably be resolved in favor of either party."”

Anderson v. Liberty Lobby, lnc., 477 U.S. 242, 250, 106 S. Ct.

2505, 2511, 91 L. Ed. 2d 202, 213 (1986). "Entry of summary
judgnment i s mandated, after an adequate tinme for discovery and upon
notion, against a party who 'fails to make a showing to establish
t he exi stence of an el enent essential to that party's case, and on
whi ch that party will bear the burden of proof at trial." " Aldrich
Enters., Inc. v. United States, 938 F. 2d 1134, 1138 (10th Cir. 1991)

(quoting Celotex, 477 U.S. at 322, 106 S. Ct. at 2552, 91 L. Ed.
2d at 273). Sunmary judgnent is inappropriate, however, if there
I's sufficient evidence on which a trier of fact could reasonably

find for the non-noving party. Prenalta Corp. v. Colorado

Interstate Gas Co., 944 F.2d 677, 684 (1991).
The nmovi ng party bears the initial burden of denonstrating the
absence of a genuine issue of material fact by inform ng the court

of the basis for its nption. Martin v. Nannie and the Newborns,

Inc., 3 F.3d 1410, 1414 (10th Cir. 1993). This burden, however,
does not require the noving party to "support its motion with
affidavits or other simlar materials negating the opponent's
claim" Celotex, 477 U.S. at 323, 106 S. Ct. at 2553, 91 L. Ed. 2d
at 274. Once the noving party properly supports its notion, the
non- novi ng party "my not rest upon the nere allegation or denials
of his pleading, but nust set forth specific facts show ng that

there is a genuine issue for trial." Muck v. United States, 3 F.3d
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1378, 1380 (10th Cir. 1993). The court reviews the evidence in the

| i ght nost favorable to the non-noving party, e.g., Thrasher v. B

& B Chem Co., 2 F.3d 995, 996 (10th Cir. 1993), under the

substantive law and the evidentiary burden applicable to the
particular claim Anderson, 477 U S. at 255, 106 S. Ct. at 2514,
91 L. Ed. 2d at 216.

The Parties’ Positions

Generally, a federal trial court sitting in diversity applies
the forum state’'s choice of |aw However, where a case is
transferred from one forumto another under 28 U S.C. § 1404(a),
as occurred in this case, then the transferee court nust followthe

choice of law rules of the transferor court. Trierweiler v.

Croxton & Trench Holding Corp., 90 F.3d 1523, 1532 (10th Cir.

1996) . Both parties agree that the choice of law rules of the
state of Kentucky apply in this case (Doc. 14 at 11; Doc. 19 at 7).
The parties sharply di sagree, however, regardi ng whet her Kentucky
woul d choose to apply its own law, or Kansas law, with respect to
the insurability of punitive danmages.

AlISLIC s initial positionis that the public policies of both
Kentucky and Kansas prohibit insurance coverage for punitive
damages and therefore no conflict of |laws analysis is necessary.
(Doc. 14 at 11-14; Doc. 22 at 4). AISLIC s predictable fallback
position is that if a conflict of |laws analysis is necessary,
Kansas | aw, whi ch prohi bits coverage for punitive damges, applies.
(Doc. 22 at 5-10). AISLIC also asserts that the policy excluded

coverage for bodily injury “expected or intended from the
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standpoi nt of the insured.” (Doc. 14 at 9-11).

Res- Care responds that a Kentucky court would choose to apply
Kentucky | aw, which all ows for coverage of punitive danmages. (Doc.
19 at 7-12). Res-Care asserts in the alternative that if Kansas
| aw applies, AISLICis still obligated to cover all but $79, 000 of
the $751, 000 settl enent agreed upon between Lake and Res-Care. 1d.
at 12-13. Finally, Res-Care contends that AISLICis estopped from
asserting its belated coverage defense. |d. at 13-18.

Anal ysi s

Al SLIC s threshold position is that both Kansas and Kentucky
prohi bit insurance coverage of punitive damages award. |Insofar as
Kansas is concerned, AISLIC has supported its position wth
authority, to which Res-Care has failed to respond, thereby
conceding the point. (Doc. 14 at 12). The court does not agree,

however, wth AISLIC s position that Kentucky also prohibits

coverage of punitive damage awards. In Continental Ins. Cos. V.
Hancock, 507 S. W 2d 146, 151-52 (Ky. App. 1973), the court stated:
“Even t hough punitive danages are all owed sol ely as puni shnent and
as a deterrent, we do not deem it against public policy to all ow
liability therefore to be i nsured agai nst when the punitive damges
are inposed for a grossly negligent act of the insured rather than
an i ntenti onal wongful act of the insured.” AISLIC seeks to avoid
t he hol di ng of Hancock by arguing that (1) Kentucky courts have not
deci ded whether a corporation can insure against punitive damages
I nposed for the corporation’s act of authorizing or ratifying its
enpl oyees’ wrongful conduct and (2) under the “general trend of

authority,” this court should predict that the Kentucky Supremnme
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Court would hold that Kentucky public policy bars all coverage of
punitive damages. It is difficult enough for this court to predict
how t he Kansas Supreme Court may rule on a specific issue, not to
mention on a “general trend of authority.” The court will not
attenpt that feat with respect to the Kentucky Supreme Court.>

So, the question boils down to this: would a Kentucky court
resolve this case by applying its own |law or would it choose to
apply Kansas | aw? Before answering this question, it nmakes sense
to resol ve Res-Care’ s argunent that AISLICis estopped fromrai sing
a policy defense based on the policy exclusion for bodily injury
expected or intended fromthe standpoint of the insured (Doc. 14
at 9-11; Doc 19 at 13-18). AISLIC has not responded to Res-Care’s
argument, which the court deens to be a concession (Doc. 22). The
court will not construct an argunment for AISLIC on this issue or
render an advi sory opinion.

Application of Kentucky Choice of Law Principles

I n deciding the question of which state |law to apply, Kentucky
courts have adopted the test of which state has the nost
significant relationship to the transaction and the parties.

Rest at ement (Second) of the Conflict of Laws § 188 (1971).

Breeding v. Missachusetts Indemity & Life Ins. Co., 633 S. W2d

717, 719 (Ky. 1982); Lewis v. American Fam ly Insurance G oup, 555

S.W2d 579, 581-82 (Ky. 1977). Therefore, controlling effect is

Ky. R. Civ. P. 76.37 provides for certification of questions
of | aw. The court assunmes that the parties are aware of this
procedure. The court is not inclined to certify a question unless
requested by the parties. In any event, this case has been on the
docket too long to warrant certification.
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given to the law of the jurisdiction which, because of its
rel ati onship or contact with the occurrence or the parties, has the
greatest concern with the specific issues raisedinthelitigation.
Breedi ng, 633 S.W2d at 719.

Section 188 of Restatement (Second) of the Conflict of Laws

provi des:

Law Governing in Absence of Effective Choice by the
Parties

(1) The rights and duties of the parties with respect to
an issue in contract are determ ned by the | ocal |aw of
the state which, with respect to that issue, has the nost
significant relationship to the transaction and the

parties under the principles stated in § 6.
(2) I'n the absence of an effective choice of |aw by the

parties (see 8 187), the contacts to be taken into
account in applying the principles of 8 6 to determ ne
the | aw applicable to an issue include:

gag the place of contracting,

b) the place of negotiation of the contract,
(c) the place of perfornmance,
(d) the location of the subject matter of the contract,
and
(e) the domcil, residence, nationality, place of

i ncorporation and place of business of the parties. _
These contacts are to be evaluated according to their
relative inportance with respect to the particul ar i ssue.

Section 6, referred to in 8 188(1) provides:
Choi ce-of - Law Pri nci pl es

(1) Acourt, subject to constitutional restrictions, wll
f?I:ow a statutory directive of its own state on choice
o] aw.

(2) When there is no such directive, the factors rel evant
to the choice of the applicable rule of law include

(a) the needs of the interstate and international
sgstens, o

(b) the relevant policies of the forum

(c) the relevant policies of other interested states and
the relative interests of those states in the
determ nati on of the particul ar issue,

gdg the protection of justified expectations, _

e) the basic policies underlying the particular field of
| aw,

(f) certainty, predictability and uniformty of result,
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?8? ease in the determ nation and application of the | aw

to be applied.

Resol ving a choice of law issue is not an exact science, but
rather an art form Each case is frequently fact driven and each
case has to be analyzed within its own factual context. MIl's

Pride, Inc. v. Continental Insurance Co., 300 F.3d 701, 709 (6th

Cir. 2002); International Insurance Co. v. Stonewall | nsurance Co.,

86 F.3d 601, 608 (6th Cir. 1996).°% \Wen 88 6 and 188 are read
together, it is clear that they only provide a broad framework for
t he resol ution of choice of lawissues in the context of a contract
di spute. Wthin that framework, a judge must bal ance principles,
policies, factors, weights, and enphases to reach a result, the
derivation of which, in all honesty, does not proceed wth

mat hemat i cal precision. MIl's Pride, 300 F.3d at 709-10; Int’

Ins., 86 F.3d at 606.

Rest atenment § 188(2)

Res-Care is a Kentucky corporation having its principal place
of business in Kentucky. The insurance policy in question was sold
to Res-Care by a Kentucky domi cil ed insurance agency for the period
fromJuly 1, 1995 to July 1, 1996. The policy was issued to Res-
Care, delivered and counter-signed in Kentucky (conplaint for
decl aratory judgnent, 91 4, 5; admtted by defendant in its
answer) . Al SLI C acknow edges that the place of contracting,

negoti ation, and incorporation of Res-Care support the application

6Kentucky is in the Sixth Circuit, which probably expl ai ns why
the parties have cited decisions of that court, even though the
deci sions do not interpret Kentucky |aw.
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of Kentucky | aw. Thus, factors (a), (b) and (c) set forth in

Rest atement 8§ 188(2) favor application of Kentucky |law and Al SLIC

admts that Kentucky law would apply if this case presented a
“sinple coverage question.” (Doc. 14 at 15).

Section 188(2)(d) relates to the location of the subject
matter of the contract. The comment observes that when the risk
is the principal subject of the contract, it can be assuned that
the parties would expect the law of the state where the risk is
| ocated to apply. The risk was |located in Kansas. |In this case,
however, the parties’ expectations is a factor for consideration
under Restatenent section 6, infra.

Section 188(2)(e) relates to the place of incorporation and
pl ace of business of parties. According to the notice of renoval
filed in the Kentucky case, Res-Care is a Kentucky corporation wth
Its principal place of business in Louisville. AISLICis an Al aska
corporation with its principal place of business in New York. The
parti es have not specifically addressed this section or cited cases
whi ch discuss it. To the extent this factor is inportant, it would
appear to favor Kentucky.

Rest atenent § 6

Section 6(2)(a), which addresses the needs of interstate
systens, has no discernable application. Section 6(2)(b), which
requi res consideration of the aws of the forum is inportant. As
has al ready been pointed out, Kentucky perm ts coverage of punitive
damage awar ds ari sing out of grossly negligent acts of the i nsured.

Hancock, supra. Kentucky courts have stated that when the only

contacts with Kentucky are that the tort occurred in Kentucky and
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the tortfeasor resided there, those facts by thenselves, are
insufficient to justify the application of Kentucky |aw when the
I nsurance polices were issued to non-resident litigants.

Snodgrass v. State Farm Miutual Autompbile Ins. Co., 992 S. W 2d 855,

857-58 (Ky. Ct. App. 1998); Bonnl ander v. Leader National Ins. Co.,

949 S.W2d 618, 620 (Ky. Ct. App. 1996); see Lewis v. Anerican

Fam |y I nsurance Group, 555 S.W2d at 581-82 (using 8§ 188, in nost

cases the |l aw of the residence of the nanmed insured will determ ne
t he scope of the autonobile insurance policy; therefore Indiana
| aw, not Kentucky |aw applied when accident occurred in Kentucky
and uni nsured nmotorist was fromKentucky). 1In this case, the tort
occurred in Kansas and the tortfeasors resided in Kansas. The
policy was issued in Kentucky to Res-Care, the named insured and
a Kentucky corporation. Res-Care and Res-Care Kansas were acting
as one corporation. These circunstances seemto favor application
of Kentucky | aw.

Section 6(2)(c) requires consideration of the relevant
policies of other interested states. O her than Kentucky, the only
other interested state is Kansas, which has a policy against
I nsurance coverage for punitive damages awarded under Kansas | aw.
Kansas courts have stated that it woul d be undesirabl e for a Kansas
tortfeasor to feel the *pecuniary punch’ of a punitive award whil e
out-of-state tortfeasors could require their ‘guiltless’ insurance
conpani es to pay such damages and t hus not be subject to deterrence

for commtting reckless acts in Kansas. Hartford Accident &

| ndemmity Co. v. Anerican Red Ball Transit Co., 262 Kan. 570, 575,

938 P.2d 1281, cert. denied, 522 U.S. 951 (1997); St. Paul Surplus
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Lines Ins. Co. v. International Playtex. Inc., 245 Kan. 258, 273,

777 P.2d 1259 (1989), cert. denied, 493 U. S. 1036 (1990).

Al SLIC argues that the Kansas policy against insurance
coverage for punitive damges favors the application of Kansas | aw,
since the wongful conduct took place in Kansas. AISLIC further
argues that if Kentucky law is applied to permt insurance of
punitive damages, Res-Care can avoid the pecuniary punch Kansas
intends to inmpose on corporations operating in Kansas when they
aut hori ze want on conduct by their Kansas enpl oyees. However, the
nere fact that the tortious conduct of Res-Care took place in
Kansas is not, of itself, a controlling factor in the choice of |aw

analysis. See Hammer v. State Farm Miutual Auto Ins. Co., 950 F.

Supp. 192, 193-94 (W D. Ky. 1996) (law of state where insurance
policy premunms paid [Indiana] controls over |aw of state where
acci dent occurred [ Kentucky]).

Section 6(2)(d) relates to the expectations of the parties.
Al SLIC points to Res-Care’s adm ssion that Res-Care Kansas was its
alter ego. Thus, says AISLIC, Res-Care should have expected that
Kansas | aw would apply to its insurance policy covering Res-Care
Kansas and cannot now rely on Kentucky |law to secure coverage for
the punitive damges award. (Doc. 14 at 15-18). There are no
facts regarding what either Res-Care or AISLIC “expected” wth
respect to coverage for punitive damages. On one hand, if AISLIC
“expected” to exclude coverage for punitive damges awarded under
Kansas law, it could have drafted the policy | anguage accordi ngly.
It didn't. On the other hand, Res-Care Kansas could not have

“expected” to have coverage for punitive damages, at |east under
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Kansas | aw.

Wul d the parties have “expected” the evidence in the Lake
case to satisfy Kentucky's requirenents for an award of punitive
damages? The answer appears to be “yes.” Kentucky courts have
stated that it is not against public policy to allow insurance to
cover a punitive damages award for grossly negligent conduct. 1In

Hancock, supra at 151-52, the court held as foll ows:

...we do not deem it against public policy to allow
liability therefor to be insured against when the
punitive damages are i nposed for a grossly negligent act
of the insured rather than an intentional wong of the
i nsur ed.
In Kentucky, gross negligence requires an initial finding of
negligence followed by an additional finding that the negligence
was acconpani ed by wanton or reckless disregard for the |ives,

safety or property of others. Phelps v. Louisville Water Co., 103

S.W3d 46, 51-52 (Ky. 2003); City of Mddlesboro v. Brown, 63

S.W3d 179, 181 (Ky. 2002); Kinney v. Butcher, 131 S. W3d 357, 359
(Ky. Ct. App. 2004). In the Lake case, the court found that,
viewed in a light nost favorable to the plaintiff, the actions or
failures to act by enployees of Res-Care were done with a
realization of the i mm nence of danger and a reckl ess disregard or
conplete indifference to the probabl e consequences of the actions
or failures to act.” Thus, it is clear that gross negligence under

Kentucky | aw i s anal ogous to the definition of wanton conduct under

I'n Kansas, wanton conduct is defined as follows: “An act
performed with a realization of the imm nence of danger and a
reckl ess disregard or conplete indifference to the probable
consequences of the act is a wanton act.” Paida v. Leach, 260 Kan.
292, 297, 917 P.2d 1342 (1996).
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Kansas | aw.

When the Lake case was tried, instruction #28 stated that

plaintiff claimed Res-Care Kansas acted in a willful, wanton, or
mal i ci ous manner, and asked the jury to determ ne whet her cl ear and
convi nci ng evidence had been presented that Res-Care Kansas acted
I n such a manner. I nstruction #30 defined wanton, willful, and
malice. Instruction #31 stated as foll ows:
Punitive damages cannot be assessed against Res-Care
Kansas, Inc. unless you deterni ne that Res-Care Kansas,
Inc. authorized or ratified the wanton conduct of an
enpl oyee or enployees conplained of by the plaintiff.
Therefore, to assess punitive damages agai nst Res-Care,
Kansas, Inc., you nust first find that an enpl oyee or
enpl oyees engaged i n want on conduct. Then, you nust find
that Res-Care Kansas, Inc. authorized or ratified the
want on conduct.
(Lake, Doc. 641). Instruction #31 made clear that the jury could
not assess punitive damages unless it found an enpl oyee engaged in

want on conduct and that Res-Care Kansas authorized or ratified the

want on conduct. Based on the jury instructions, it appears that
the jury awarded punitive damages based on wanton conduct. See
Hancock, 507 S.W2d at 152 (“...as to punitive damages, the

i nstructions authorized recovery only in the event of gross
negl i gence. We nust indulge the presunption that the punitive
damges were awarded as a punishment for grossly negligent
conduct”). Magistrate Judge Reid found that there was sufficient
evidence that Res-Care had authorized or ratified the conduct of
t he enpl oyees at Gol den West (Doc. 665 at 3-4; Doc. 631 at 4-6).
These factors favor application of Kentucky |aw.

Section 6(f) relates to the goals of certainty, predictability

and uniformty of result. These goals and the protection of
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justified expectations are furthered by the application of one

state’s laws to matters of contract interpretation. MIl's Pride,

Inc. v. Continental I|nsurance Co., 300 F.3d 701, 710-11 (6th Cir.

2002) and Meijer, Inc. v. General Star Indemnity Co., 61 F.3d 903

(table), 1995 W 433592 (6th Cir. 1995). AISLIC issued policies
to residents of many states and chose not to tailor those policies
to individual state laws. The goals of section 6(f) are net by
appl ying Kentucky law to issues regarding policy coverage.

The remaining factors in Section 6 do not appear to be
particularly rel evant.

Concl usi on

The anal ysis based on the factors set forth in 88 188 and 6 of
t he Restatenent favors the application of Kentucky |aw. The place
of contracting, negotiation, and incorporation support the
application of Kentucky | aw. Kentucky courts have held that the
mere fact that the tortious conduct took place outside Kentucky is
not, of itself, a significant factor in the choice of |aw anal ysis.
Al t hough Kansas public policy prohibits insurance coverage for
punitive damages awarded under Kansas |aw, Kentucky courts have
held that it is not against public policy to allow insurance
coverage for punitive damages i nposed for grossly negligent conduct
which is simlar to the wanton conduct found by the jury in this
case. Kentucky courts have traditionally refused to apply the | aw

of another state if that state’'s law violated a public policy as

decl ared by the Kentucky | egi slature or courts. State Farm Mitual

Aut onpobile Ins. Co. v. Mrley, 151 S.W3d 33, 35 (Ky. 2004).

Finally, the protection of justified expectations and the
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certainty, predictability and uniformty of result favor the
application of Kentucky | aw.

IT IS THEREFORE ORDERED that AISLIC s nmotion for summary
judgnment is denied. Res-Care’s notion for |eave to amend will be
called for hearing on May 9, 2005 at 1:30 p.m |In addition, on or
before May 2, 2005, the parties shall submt an initial pretrial
order which shall reflect whether additional issues, if any, wll
be deci ded under Kansas or Kentucky | aw.

A nmotion for reconsideration of this order is not encouraged.
Any such notion shall not exceed three pages and shall strictly
conply with the standards enunciated by this court in Coneau V.
Rupp, 810 F. Supp. 1172 (D. Kan. 1992). The response to any notion
for reconsideration shall not exceed three pages. No reply shal
be filed.

Dated this _12th day of April 2005, at Wchita, Kansas.

s/ ©Monti Bel ot
Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE
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