I N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

HORI ZON AMERI CAS | NC. ,
Plaintiff, Cl VI L ACTI ON

V. No. 03-1071-MB

CESSNA Al RCRAFT COMPANY,
Def endant .
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VEMORANDUM AND ORDER

Before the court are the follow ng:

1. Cessna Aircraft Cbnpan{’s notion to exclude
testimony of Lawrence Lacey (Docs. 104 and 105);

2. Horizon Anericas’ response (Doc. 115); and

3. Cessna’s reply (Doc. 133).

According to the pretrial order, this case involves clainms

for breach of contract and/or breach of warranties and revocati on

of acceptance, and arises out of alleged defects in a Citation X
busi ness jet airplane manufactured by Cessna and sold to Horizon.

The aircraft cane with a warranty, which is hardly surprising since

the sale price was alnost 17 mllion dollars.
the aircraft, except for the engines.
after the Citation X was delivered in Apri
various nechani cal
unable to successfully correct. Eventually,
acceptance of the Citation X,

demanded repaynent of the purchase price.

The warranty covered

Hori zon clainms that shortly

1999, it experienced

failures and defects which Cessna has been

Hori zon revoked its

tendered the aircraft to Cessna and




Cessna, as m ght be expected, denies that the Citation X was
or is defective and that it breached any warranties. Cessna
asserts that by the tine Horizon tried to revoke its acceptance of
the Citation X, its condition had deteriorated and the aircraft was
not worth any where near its original price.

Hori zon hired an expert, Lawence Lacey, who has prepared a
written report setting forth his opinions regarding the various
defects in the Citation X. Lacey was extensively deposed in June
2005. By its nmotion, Cessna seeks to exclude nost, if not all, of
Lacey’ s opi nions.

According to his CV, Lacey spent approximtely twenty years
in the United States Air Force, eventually achieving the rank of
colonel. Since 1992, he has been involved in various aspects of
the civilian aircraft business, eventually ending up as a
consul tant and expert w tness. Lacey has 6300 flight hours as a
pil ot-in-command on various mlitary and civilian aircraft, al beit
not the Citation X

Cessna puts forth several objections to Lacey’s testinony.
Its first objection can be disposed of summarily. Cessna asserts
that Lacey’s testinony should be excluded because he is not “type
rated” to fly any Cessna aircraft, including the Citation X
Cessna’s obj ection goes to the wei ght of Lacey’ s testinony, not its
adm ssibility. [If, as Cessna contends, Lacey’'s unfamliarity with
the Citation X has resulted in his making incorrect statenents of
fact regarding the aircraft, Cessna can point that out to the jury
and argue that Lacey does not know what he is tal king about.

Cessna also contends that Lacey’'s testinmony should be
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excl uded because it is based on specul ation and inproperly opines
on the credibility of wtnesses. Cessna does not point to a
specific opinion in Lacey’s report or deposition testinmony which
constitutes speculation so the court cannot rule on Cessna’'s
objection. It seens too obvious to bother citing case authority
that testinony based on speculation is inadm ssible, whether
of fered by an expert or lay witness. The court will not permt any
witness to offer specul ative testinony.

Cessna al so objects to Lacey' s testinony which it places in
t he category of commenting on the credibility of witnesses, either
that a wtness’'s testinony is credible or that a wtness’'s
testinmony is not credible. This tine, Cessna cites what it says
are exanpl es. Lacey testified that “1 believe this |oss of
confidence inthe aircraft is justified and that Cessna’s inability
to repair the aircraft resulted in frustration of |oss of
confidence in the product.” He also opined that owners relied on
Cessna to isolate defects and nake repairs and that the Citation
X owned by Horizon was not as reliable as Cessna represented, not
as reliable as a reasonable purchaser would expect and not as
reliable as nost of the Citation X fleet. This testinony does not
sound |ike an expert’s opinion on the credibility of another
witness. Rather, it sounds nore |ike the statenment of a politician
who purports to speak on behalf of the “Anmerican people” or the
“peopl e of Kansas.” Ei t her way, such testinmony is inadm ssible
because it is irrelevant, not within any witness’s expertise and
unhel pful to the jury. Lacey will not be allowed to offer his

opinion that Horizon acted “reasonably” or that Cessna acted
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“unreasonably.” That will be up to the jury decide.
Representatives of Horizon can testify regarding their frustration
with and | oss of confidence in the Citation X, as well as their
reliance on Cessna to determ ne the cause of problenms with the
aircraft and to fix them The jury can decide from their
testi nony whet her their expectations were reasonabl e, assum ng t hat
will be an issue on which the jury will be instructed.

Cessna’s nmotion to exclude the testinony of Lawence Lacey
is granted, in part, and denied, in part, for the reasons stated
her ei n.

IT 1S SO ORDERED.

Dated this 31st day of February 2006, at Wchita, Kansas.

s/ Nonti_ Bel ot
Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE




