IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

UNITED STATESOF AMERICA,

Plaintiff,
Crim. No. 03-20122-02-KHV
V.
Civil No. 05-3226-KHV
JOHNATHAN C.F. ELLIS,

Defendant.
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MEMORANDUM AND ORDER

This matter is before the Court on defendant’ s timely-filed Motion To Vacate, Set Asde, Or

Correct Sentence By A Person In Federal Custody (Doc. #77). For reasons stated below, the Court
overrules defendant’ s mation.

Factual Background

On September 18, 2003, agrand jury returned a seven-count indictment which, in part, charged

! Section 2255 provides a one-year period of limitation for motions brought under that
section. 28 U.S.C. § 2255. The limitation period runs from the latest of :

(1) the date on which the judgment of conviction becomesfind,;

(2) the date on which the impediment to making amoation created by governmenta action
inviolationof the Congtitution or laws of the United States is removed, if the movant was
prevented from making a motion by such governmentd action;

(3) the date on which the right asserted was initidly recognized by the Supreme Court, if
that right has been newly recognized by the Supreme Court and made retroactively
applicable to cases on collatera review; or

(4) the date on which the facts supporting the claim or claims presented could have been
discovered through the exercise of due diligence.

Because defendant did not file adirect apped, hisconviction was find on May 28, 2004 — ten days after
judgment was entered. Accordingly, his motion filed on May 13, 2005 istimely.




Johnathan C.F. Hliswithconspiracy to possess withintent to distribute methamphetamine, possessingwith
intent to distribute methamphetamine, possessing a firearm in furtherance of a drug trafficking crime,
opening and mantaining a place for distributing methamphetamine, and possessing a firearm after having
been convicted of afeony, dl in violation of 21 U.S.C. 88 841, 846, and 18 U.S.C. 88 2, 922(g)(2),
924(c)(1)(A). SeeIndictment (Doc. #1). Defendant pled guilty to one count of opening and mantaining
aplacefor digributing methamphetamine. Inthe pleaagreement, defendant agreed that the evidencewould
show asfollows:
Johnathan C.F. Blliswaslivingat 1026 S. 55thStreet, Kansas City, Kansas, dong

with John Tidwel and they had been renting the duplex since January 2003. On July 2,

2003, Tidwell purchased three “zones’ (ounces) of methamphetamine for the purpose of

digributing the drug from the residence. On July 3, 2003, a search warrant was executed

by law enforcement officers and they recovered 42 grams of actua methamphetamine.

Hllis admits and acknowledgesthat he was knowingly maintaining the residence by paying

the rent and that he knew that Tidwell wasinvolved inthe distributionof narcoticsfromthe

residence.
Plea Agreement 1 2. In the plea agreement, defendant also agreed to waive his rights of apped and
collatera attack. See Plea Agreement ] 11.

Defendant’ stotal offenseleve was 27, witha crimind history category 1V, resulting ina sentencing
range of 100 to 125 months. On May 14, 2004, the Court sentenced defendant to 100 monthsin prison.

On May 13, 2005, defendant filed a motion to vacate his sentence under 28 U.S.C. § 2255.
Liberdly construed, defendant’ s motion aleges that (1) the Court improperly enhanced his sentence two

leves for the presence of a firearm and improperly determined his crimind history category, both in

violation of Blakdy v. Washington, 542 U.S. 296 (2004); (2) counsdl was ineffective because he

demanded that defendant plead guilty; (3) counsd was ineffective at sentencing because he did not object




to the firearm enhancement or crimina hitory category; (4) counsd wasineffective in negotiating the plea
agreement because he did not inform defendant of the limits on the use of evidence in determining the
firearm enhancement and crimind history category; and (5) counse was ineffective because he did not
consult defendant about an appedl.
Analysis
The standard of review of Section 2255 petitionsis quite stringent. The Court presumesthat the

proceedings whichled to defendant’ s conviction were correct. SeeKlenv. United States, 880 F.2d 250,

253 (10th Cir. 1989). To prevail, defendant mugt show a defect in the proceedings which resulted in a

“complete miscarriage of justice” Davisv. United States, 417 U.S. 333, 346 (1974). A hearing in a

Section 2255 proceeding is ot required unless(1) defendant alegesspecific and particularized factswhich,
if true, would entitle imto relief and (2) the motionand the filesand records of the case do not condusvely

show that defendant is entitled to no rdief. See 28 U.S.C. 8§ 2255; United Statesv. Barboa, 777 F.2d

1420, 1422-23 (10th Cir. 1985) (hearing not required unless “petitioner’ s alegetions, if proved, would
entitle him to relief” and dlegations are not contravened by the record).
l. Procedural Bar —Waiver Of Collateral Challenges

A knowing and voluntary waiver of the statutory right to gppedl or to collaterdly attack a sentence

isgenerdly enforceable. United Statesv. Chavez-Salais, 337 F.3d 1170, 1172 (10th Cir. 2003); United

Statesv. Cockerham, 237 F.3d 1179, 1181 (10th Cir. 2001), cert. denied, 534 U.S. 1085 (2002); United

Statesv. Hernandez, 134 F.3d 1435, 1437 (10th Cir. 1998). The Court appliesathree-pronged anaysis
to evaduate the enforceability of such awaiver: (1) whether the disputed issue fdls within the scope of the

waver; (2) whether defendant knowingly and voluntarily waived hisrights, and (3) whether enforcing the
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waiver would result in amiscarriage of justice. United States v. Hahn, 359 F.3d 1315, 1325 (10th Cir.

2004) (enbanc); see United Statesv. McMillon, No. 02-20062-01-JWL, 2004 WL 2660641 at * 3 (D.

Kan. Nov. 19, 2004).

A. Scope of the Waiver

To determine whether the disputed issue fals within the scope of the waiver, the Court begins with

the plainlanguage of the pleaagreement. United Statesv. Anderson, 374 F.3d 955, 957 (10th Cir. 2004);

Hahn, 359 F.3d at 1328. The Court construes the plea agreement according to contract principles and

based on what defendant reasonably understood when he entered his plea. United States v.

Arevdo-Jdmenez, 372 F.3d 1204, 1206 (10th Cir. 2004). The Court strictly construes the waiver and

resolves any ambiguities againg the government and in favor of defendant. Hahn, 359 F.3d at 1343.
The plea agreement satesin rdlevant part asfollows:

11.  Waiver of Appeal and Collateral Attack. Defendant knowingly and
voluntarily waives any right to gpped or collateradly attack any matter in connection with
this prosecution, conviction and sentence. The defendant is aware that Title 18, U.S.C.
§ 3742 affords a defendant the right to apped the conviction and sentenceimposed. By
entering into this agreement, the defendant knowingly walves any right to appeal asentence
imposed which is within the guiddine range determined appropriate by the court. The
defendant also waivesany right to chalenge a sentence or otherwise attempt to modify or
change his sentence or manner in which it was determined in any collatera attack,
including, but not limited to, amation brought under Title 28, U.S.C. § 2255 [except as
limited by United States v. Cockerham, 237 F.3d 1179, 1187 (10th Cir. 2001)] and a
motion brought under Title 18, U.S.C. 8§ 3582(c)(2). In other words, the defendant
waives the right to appeal the sentence imposed inthis case except to the extent, if any, the
court departs upwards from the gpplicable sentencing guiddine range determined by the
court. However, if the United States exercisesitsright to appeal the sentence imposed as
authorized by Title 18, U.S.C. § 3742(b), the defendant is released from thiswaiver and
may apped his sentence as authorized by Title 18, U.S.C. § 3742(a).

Plea Agreement 11 11. The scope of thiswaiver unambiguoudy includes the right to collateraly attack by




a Section 2255 motion any matter in connection with defendant’s sentence. In this case, except for the
clams that counsal demanded that defendant plead guilty and that counsal did not consult defendant about
anapped, defendant’ s arguments do not chdlenge the vaidity of the pleaor waiver, but rather focus soldy
onsentencingissues. Tothe extent that defendant arguesthat at the time of the plea, counsel did not advise
him of the correct burden of proof and standard for firearm enhancements under the United States
Sentencing Guiddines (“U.S.S.G.”) § 2D1.1(b)(1), his argument is merely a dressed-up sentencing
objection. Defendant haswaived any clam based on aleged errors a sentencing. Such aclaim does not
attack the vdidity of the pleaor thewaiver. Accordingly, except for the clamsthat counsel demanded that
defendant plead guilty and that counsel did not consult defendant about anapped, defendant’ sdamsfal
within the scope of the waiver in the plea agreement. See Cockerham, 237 F.3d at 1187.

B. Knowing And Voluntary Nature Of The Plea

To ascertain whether defendant knowingly and voluntarily waived his rights, the Court evauates
the language of the plea agreement and the Court’s standard Rule 11 colloquy which it followed with
defendant.? Hahn, 359 F.3d at 1325. The Court conducted athorough inquiry at the pleahearing. At that

time defendant affirmed that he understood the charge againgt him, the maximum pendlties, the rightshe was

2 Defendant argues that his plea was not voluntary because counsel did not advise him of
Bailey v. United States, 516 U.S. 137 (1995), which sets forth limitations on convictions for using or
carrying afirearm during the commisson of adrug trafficking offense. See Memorandum Of Law (Doc.
#78) at 3-4. Defendant’sargument isfrivolous. Bailey modified only the interpretation of the term “ use”’
as applied tofirearmconvictions under 18 U.S.C. § 924(c). See United Statesv. Hallum, 103 F.3d 87,
89 (10th Cir. 1996), cert. denied, 520 U.S. 1218 (1997), disagreed withon other grounds, United States
v. Pena-Sarabia, 297 F.3d 983 (10th Cir. 2002). Bailey does not affect the burden of proof or standard
for fireerm enhancements under U.S.S.G. § 2D1.1(b)(1). See United States v. Guzman-Otero, 4 Fed.
Appx. 562, 565 n.4 (10th Cir. May 15, 2000).
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walving, and the factud bassfor hisplea. Defendant acknowledged that his plea was free and voluntary,
that no one had forced or threatened him to enter it, and that the only reason he was making a pleawas
that he wasinfact guilty as charged. The plea agreement explicitly reflects that defendant “knowingly and
voluntarily waives any right to . . . collaterally attack any matter in connection with this prosecution and
sentence’” and “walves any right to chalenge a sentence or otherwise attempt to modify or change his
sentence or manner in which it was determined in any collaterd atack, including, but not limited to, a
motionbrought under Title28 U.S.C. 8§ 2255.” Plea Agreement 11. Nothing in the record suggeststhat
defendant’ s plea or waiver of post-conviction rights was unknowing or involuntary.® The last paragraph
of the plea agreement acknowledges that defendant had sufficent time to discuss the matter with his
atorney, that he was satisfied with his attorney’ s representation, and that he had read and understood the
plea agreement. Defendant aso acknowledged that he was entering the agreement and pleading guilty
because he was guilty and was doing so fredy and voluntarily. See Plea Agreement § 16. In sum, the
language of the plea agreement and the Rule 11 colloquy established that defendant’ s waiver of hisrights

was knowing and voluntary.*

3 Defendant’ s claim that counsel demanded that defendant plead guilty because he had a
scheduled vacation is unsupported by the record. The written plea agreement and the plea colloquy
affirmed under oath that defendant had discussed the plea agreement with counsdl, that no one forced or
threatened himto plead guilty, that no promiseswere madeto induce himto plead guilty and that defendant
was fully satisfied with the advice and representation of counsd. Absent a bdievable reason judtifying
departure from their gpparent truth, the accuracy and truth of an accused’'s statement at a Rule 11
proceeding at which his plea is accepted are conclusively established. United States v. Glass, 66 Fed.
Appx. 808, 810 (10th Cir. June 3, 2003); United States v. Jones, 124 F.3d 218, 1997 WL 580493, at
*1 (10th Cir. Sept. 19, 1997); United States v. Bambulas, 571 F.2d 525, 526 (10th Cir. 1978).
Defendant’ s conclusory statement that counsel had a scheduled vacation isinsufficient.

4 As noted above, to the extent defendant argues that his plea was involuntary because
(continued...)
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C. Miscarriage Of Jugtice

Findly, the Court must “determine whether enforcing the waiver will result in a miscarriage of
jugtice” Hahn, 359 F.3d at 1327. Thistest ismet only if (1) the digtrict court relied on an impermissble
factor such asrace; (2) defendant received ingffective ass stance of counsel inconjunctionwith negotiation
of the waiver; (3) the sentence exceeds the statutory maximum; or (4) the waiver is otherwiseunlanful in
the sensethat it suffersfromerror that serioudy affectsthe fairness, integrity, or public reputationof judicia
proceedings. 1d. Defendant bears the burden of demondtrating that the waiver resultsin a miscarriage of
justice. Anderson, 374 F.3d at 959. Here, defendant does not contend that enforcing the waiver would
result in amiscarriage of justice.

The Court finds that enforcement of the waiver does not implicate any of the four factors listed
above. In particular, defendant recelved a sentence of 100 months inprisonwhichis sgnificantly less than

the statutory maximum of 20 years. See United States v. Green, 405 F.3d 1180, 1193-94 (10th Cir.

2005); United Statesv. Porter, 405 F.3d 1136, 1144 (10th Cir. 2005) (“statutory maximum” under Hahn

4(...continued)

counsd did not advise him of the correct burden of proof and standard for firearm enhancements under
U.S.S.G. §2D1.1(b)(1), hisargument is merely a dressed-up sentencing objection. In addition, counsdl
could not have advised defendant of Blakely and United Statesv. Booker, 125 S. Ct. 738 (2005), because
the Supreme Court had not decided those cases. Under defendant’ stheory, nearly every defendant who
entered a pleabefore Blakely entered it unknowingly. At most, counsdl could have advised defendant that
based on Apprendi v. New Jersey, 530 U.S. 466 (2000), he could argue that the government must prove
beyond areasonable doubt any factssupporting sentencing enhancements. Of course, counsd likely would
have dso advised defendant that the Court would rgject such an argument. Before Blakdy, every federd
court of appeals had hed that Apprendi did not apply to guideline calculations made within the Satutory
maximum.  Simpson v. United States, 376 F.3d 679, 681 (7th Cir. 2004). Defendant’s plea was not
involuntary and unknowing Smply because counsd failed to anticipate Blakely and advise defendant of its
consequences before he entered a plea.
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inquiry refersto statute of conviction), petitionfor cert. filed, No. 05-5571 (duly 28, 2005). Furthermore,
the enforcement of the waiver to collateral challenges does not serioudy affect the fairness, integrity, or

public reputation of the proceedings. See United States v. Madonado, 410 F.3d 1231, 1233-34 (10th

Cir. 2005) (waiver of appellate rightsenforced wheresentence did not exceed statutory maximumand was
based on judge-made findings). The Court finds that enforcing the waiver will not result in a miscarriage
of jugtice. In sum, except for defendant’s claims that counsd demanded that defendant plead guilty and
that counsd failed to consult defendant about an appedl, dl of defendant’ sdams are barred by the waiver
of collaterd chalengesin the plea agreement.
. Procedural Bar - Failure To Appeal

Defendant’s dams that the Court erred at sentencing adso are procedurdly barred because he
faledto rasetheseon direct appedl. “[Section] 2255 is hot available to test the legdlity of matters which

should have beenraised onappeal.” United Statesv. Allen, 16 F.3d 377, 378 (10th Cir. 1994) (quoting

United States v. Walling, 982 F.2d 447, 448 (10th Cir. 1992)). Defendant is precluded from rasingina

Section 2255 petition issues which were not raised on direct appeal “unless he can show cause for his
procedurd default and actual prejudice resulting from the dleged errors, or can show that afundamenta
miscarriage of justice will occur if hisdamis not addressed.” Allen 16 F.3d at 378. Defendant has not
satisfied any of these exceptions.

To the extent defendant contends that he did not raise his Blakely dam at sentencing or on direct
appeal because of alack of precedent, the Court findsthat suchan explanation does not condtitute “ cause’
for his procedural default. The Court agrees substantidly with the reasoning of the Seventh Circuit with

respect to asmilar dlam under Apprendi:




.. . the lack of precedent for a postion differs from “cause’ for faling to make a legd
argument. Indeed, even when the law is againg a contention, a litigant must make the
agument to preserveit for later consderation. See Boudey v. United States, 523 U.S.
614, 622-24 (1998); Engle[v. Isaac], 456 U.S. [107,] 130 n.35 [(1982)] (that alegd
argument would have been unpersuasive to a given court does not condtitute “cause’ for
failing to present that argument). “Causg’” means some impediment, and Smith does not
contend that any outside force impeded hislega defensein1992. (Nor does he contend
that counsel was ineffective for failureto anticipate Apprendi; no suchargument would be
tenable)) Thelack of any reasonable legd bass for aclam may condtitute “cause,” see
Reed v. Ross, 468 U.S. 1, 16 (1984), but the foundation for Apprendi was laid long
before 1992. Other defendants had been making Apprendi-like argumentsever since the
Sentencing Guiddines came into being, and in McMillan v. Pennsylvania, 477 U.S. 79
(1986), the Court addressed on the merits an argument dong smilar lines. Smith could
have invoked the themes in McMillan, and for that matter In re Winship, 397 U.S. 358
(1970), just asthe Justicesthemselvesdid in Apprendi. See Garrott v. United States, No.
99-2921, [238 F.3d 903] (7th Cir. Jan. 30, 2001). Thus Smith hasnot established cause;
and for the same reasonthat he could not show plainerror (if that were the right standard)
he cannot show prejudice either.

United States v. Smiith, 241 F.3d 546, 548-49 (7th Cir. 2001); see McCoy v. United States, 266 F.3d

1245, 1258-59 (11th Cir. 2001), cert. denied, 536 U.S. 906 (2002); United Statesv. Sanders, 247 F.3d

139, 145-46 (4th Cir.), cert. denied, 534 U.S. 1032 (2001). Likewise, the Tenth Circuit has held that
counsd’ sfalureto recognize apotentid lega argument does not condtitute causefor aprocedural defaullt.

United States v. Harms, 371 F.3d 1208, 1212 (10th Cir. 2004); see Hopkinson v. Shillinger, 954 F.2d

609, 610 (10th Cir. 1992).

Defendant aso hasnot demondtrated “prejudice,” i.e. that the alleged error “worked to hisactua
and substantial disadvantage, infecting his entire [ sentence] witherror of condtitutiona dimensions.” United
States v. Frady, 456 U.S. 152, 170 (1982). Defendant has not aleged or shown that the falureto let the
jury decide whether the firearm enhancement gpplied worked to his actual and substantial disadvantage.

Findly, defendant has not satisfied the exception for a“fundamenta miscarriage of justice” The




Supreme Court hashdld that this exceptiongpplies only if oneis actudly innocent. See Boudey, 523 U.S.
a 623. Initidly, the Court doubts that the actua innocence exception can be gpplied to noncepita

sentences. See United States v. Richards, 5 F.3d 1369, 1371 (10th Cir. 1993); see dso United States

v. Glover, 156 F.3d 1244, 1998 WL 476779, a *2 (10th Cir. Aug. 11, 1998) (claim that defendant in
noncapital case should have received lesser sentence does not condtitute claim that heis actualy innocent

or did not commit crime). But cf. Selsor v. Kaiser, 22 F.3d 1029, 1036 (10th Cir. 1994) (actual

innocence exception might gpply where petitioner shows actua innocence of sentencing element that was
not required for proof of underlying conviction). In any event, defendant has not shown that heis actudly
innocent of the charges which are the basis of the sentence enhancements. Defendant cannot show that
no reasonabl e jury would have reached the same conclusionas the sentencing judge. Therefore, he cannot
edtablish that falure to review his clam would result in a fundamenta miscarriage of justice.

Based onthisprocedural bar, defendant’ sargumentsthat the Court erred at sentencing by applying
the firearm enhancement and miscalculating his crimind history are overruled.
1.  Defendant’s Sentence

Defendant maintains that the Court erred at sentencing by applying the fireerm enhancement and
miscaculaing his crimind higory. In addition to the procedural bars discussed above, defendant’s
arguments lack subgtantive merit.

A. Firearm Enhancement

Defendant maintains that his sentence must be modified because the firearm enhancement was not
charged in the indictment or submitted to a jury in violation of Blakdy. The Tenth Circuit hasheld that

neither Blakdly nor Booker announced anew rule of conditutiond law maderetroactive by the Supreme
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Court on collateral review. United States v. Van Kirk, 2005 WL 1706978, at *1 (10th Cir. duly 22,

2005); see United Statesv. Bdlamy, No. 04-5145, 2005 WL 1406176, at *3 (10th Cir. June 16, 2005)

(Booker does not apply retroactively to initid habeas petitions); United Statesv. Price, 400 F.3d 844, 849

(10th Cir. 2005) (Blakely does not apply retroactively to convictions dready find as of June 24, 2004);

seeaso United Statesv. Mora, 293 F.3d 1213, 1219 (10th Cir. 2002) (Apprendi not watershed decison

and hence not retroactively applicable to initial habeas petitions). Accordingly, a defendant whose
convictionwas find whenthe Supreme Court decided Blakely on June 24, 2004 cannot obtain relief based
on that decision under Section 2255.

B. Crimind Higtory Category

Defendant gpparently argues that under Blakdly and Booker, the government must charge in an

indictment or prove to ajury certain facts related to prior convictions such as that the instant offense was
committed while he was on parole and within two years of his release from custody on the prior offenses.

The Tenth Circuit has specificdly rgjected thisargument. InAlmendarez-Torresv. United States, 523 U.S.

224 (1998), the Supreme Court created an explicit exception to Apprendi and its progeny by dlowing a
judge to determine a fact of prior conviction without violating a defendant’ s Sixth Amendment rights.

United Statesv. Taylor, 413 F.3d 1146, 1158 n.5 (10th Cir. 2005). In Almendarez-Torres, the Supreme

Court held that becauserecidivism*“isatraditiond, if not the most traditiond, basis for a sentencing court’s
increesng an offender’ s sentence,” 523 U.S. at 243, and “as typical a sentencing factor as one might
imagine,” 523 U.S. a 230, the Congtitution does not require the government to charge or prove to ajury
ether the existence of prior convictions or certain facts related to those convictions such as ther

classfication as “violent felonies” United States v. Moore, 401 F.3d 1220, 1221 (10th Cir. 2005); see
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United States v. Pineda-Rodriguez, 133 Fed. Appx. 455, 457-58 (10th Cir. May 4, 2005).

A digtrict court’s determination of the “fact of a prior conviction,” for purposes of Apprendi,

Blakdy and Booker impliatly entails many subsidiary findings: Pineda-Rodriguez, 133 Fed. Appx. at 458

(ating United Statesv. Santiago, 268 F.3d 151, 156 (2d Cir.2001), cert. denied, 535 U.S. 1070 (2002)).

The Tenth Circuit has noted:

[A]mong those “subsidiary findings’ are such things as the duration of a term of court
supervison following a prior conviction, or the date the defendant was released from
cugtody following aprior conviction. Likethe“fact” of aconviction itsdf, those ancillary
“facts’ are merdly aspects of the defendant’ srecidivigt potentid, they are easily verified,
and their gpplicationfor purposes of enhancing asentence under USSG 8§ 4A 1.1 requires
nothing more than officd records, a calendar, and the most sdlf-evident mathemati cal
computation.

Pineda-Rodriguez, 133 Fed. Appx. at 458. Under Almendarez-Torres, adidrict court canmakefindings

withrespect to adefendant’ s crimind history, be they findings as to the fact of the prior convictions or the

nature of those convictions. United States v. Williams, 410 F.3d 397, 402 (7th Cir. 2005); see

Pineda-Rodriguez, 133 Fed. Appx. at 458-59.

Defendant aso argues that Shepard v. United States, 125 S. Ct. 1254 (2005), restricts the

informationa court can consider indetermining a defendant’ scrimind history category. Shepard explained

the Supreme Court’s earlier decisonin Taylor v. United States, 495 U.S. 575 (1990), which hdd that

whena court determineswhether acrime congtitutes aviolent felony under the Armed Career Crimind Act
(“ACCA"), 18 U.S.C. §924(e), the Sxth Amendment requires it to teke“aforma categorica approach,
looking only to the statutory definitions of the prior offenses, and not to the particular facts underlying those
convictions” Taylor, 413F.3dat 1157-58 (quoting Taylor, 495 U.S. at 600. Shepard held that “Taylor's

reasoning controls the identification of . . . convictions following pleas, aswel as convictions on verdicts.”
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Shepard, 125 S. Ct. at 1259. Accordingly, when determining whether a prior conviction resulting from
aquilty pleaisaviolent feony for purposes of the ACCA, acourtislimited to the language of the Satute
of conviction, “the terms of the charging document, the terms of a pleaagreement or transcript of collogquy
betweenjudge and defendant . . ., or to Some comparable judicia record of thisinformation.” Id. at 1262.

Defendant maintains that Shepard suggests that Almendarez-Torres is no longer good law.® Ina

concurring opinion in Shepard, Justice Thomas noted that Almendarez-Torres *has been eroded by this

Court’s subsequent Sixth Amendment jurisprudence, and a mgority of the Court now recognizes that

Almendarez-Torres was wrongly decided.” Shepard, 125 S. Ct. at 1263. He urged that “in an

appropriate case, this Court should consider Almendarez-Torres continuing vigbility.” Shepard, 125 S.

Ct. at 1263. Despite Justice Thomas satements, the Court is bound to continue to follow

Almendarez-Torres. See Moore, 401 F.3d at 1224. The Tenth Circuit has held that Shepard, Booker,

Blakdy and Apprendi have left undisturbed the holding of Almendarez-Torres. See Williams, 410 F.3d

at 402; Moore, 401 F.3d at 1221, 1224, Pineda-Rodriguez, 133 Fed. Appx. a 458 n.5. Asexplained

above, under Almendarez-Torres, adigtrict court can make findings with respect to adefendant’ scrimind

history, be they findings as to the fact of hisprior convictions or the nature of those convictions. Williams,
410 F.3d at 402. The Court therefore did not err by caculaing defendant’s crimind history category

based on his prior convictions®

° Defendant apparently concedes that Shepard does not apply directly because the Court
did not enhance his sentence under the ACCA.

6 Even if the Court erred, any such error was far from plain because the law at the time of
sentencing (and now) does not specify whether the “fact of aprior conviction” includes suchadminigrative
andllary detalls as the date of any court supervison following it or the length of sentence imposed. See
Pineda-Rodriguez, 133 Fed. Appx. at 458-59.
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V. I neffective Assistance Of Counsel At Sentencing

To establish ineffective assistance of counsd, defendant must show that (1) the performance of
counsdl was deficient and (2) the deficient performance was so prgjudicid that there is a “reasonable
probability that, but for counsd’s unprofessond errors, the result of the proceeding would have been

different.” Strickland v. Washington, 466 U.S. 668, 687, 694 (1984). To meet the first eement, L.e.

counsdl’ saefident performance, defendant must establishthat counsdl “ made errors so serious that counsel
was nhot functioning as the ‘ counsd’ guaranteed the defendant by the Sixth Amendment.” Id. at 687. In
other words, defendant must prove that counsel’ s performance was “below an objective standard of
reasonableness.” Walling, 982 F.2d at 449. The Supreme Court recognizes, however, “a strong
presumption that counsel’s conduct falls within the wide range of reasonable professona assistance.”

Strickland, 466 U.S. at 689; see United States v. Rantz, 862 F.2d 808, 810 (10th Cir. 1988) (citation

omitted), cert. denied, 489 U.S. 1089 (1989). Asto the second dement, the Court must focus on the
question “whether counsd’s deficient performance render[ed] the result of the trid unreliable or the

proceeding fundamentdly unfair.” Lockhart v. Fretwell, 506 U.S. 364, 372 (1993).

Defendant argues that his counsdl was ineffective at sentencing because (1) he did not object to
the government’ s failure to establish beyond a reasonable doubt that he used a firearm inthe commisson
of adrug offense; (2) he did not object to the fireearmenhancement inthe Presentence Investigation Report
(“PSIR”); and (3) he did not object to the Court’ s calculationof his crimind history category. For reasons
explained above, these argumentsare barred under the plea agreement. Furthermore, the arguments lack

ubstantive merit.

- 14-




A. Objections Under Booker And Blakely

Defendant argues that counsel was ineffective at sentencing because he did not object to the

evidentiary standard used for the firearm enhancement. The Tenth Circuit has hdd that counsd’s falure

to anticipate Blakdly and Booker based on the earlier Apprendi decision is not objectively unreasonable.

SeeUnited Statesv. Carew, No. 05-3059, 2005 WL 1526136 (10th Cir. June 29, 2005); seed soUnited

States v. Gonzaez-Huerta, 403 F.3d 727, 750 (10th Cir. 2005) (Briscoe, J. concurring and dissenting)

(no one could have predicted absolute sea-change in federa sentencing that would ultimately be wrought

by Booker); of. Harms, 371 F.3d at 1212 (counsd’ sfalureto recognize potentid legd argument does not

condtitute cause for procedurd default). The Court therefore finds that counsd’s performance was not
deficient for faling to object to the evidentiary standard which the Court gpplied.’

B. Objection To The Fireerm Enhancement

Defendant arguesthat counsel was ineffective for falling to object to the fireermenhancement inthe
PSIR. In paticular, defendant maintains that to support the firearm enhancement under U.SS.G. §
2D1.1(b)(2), the government had to show that he knew to a“practicd certainty” that Tidwell was going
to usethe firearmduring the commissionof adrug trafficking crime. See MemorandumOf Law (Doc. #78)
a 10. Defendant argues that the government could not satisfy its burden of proof by showing that use of

the firearm was merely reasonably foreseeable® Seeid.

! Even if counsd’s performance was deficient for failing to anticipate Blakely and Booker,
defendant has not shown that he suffered any prgudice.

8 Defendant apparently assumes that for the enhancement to apply, the government must
prove that defendant used the firearm in the commisson of a drug offense as explained inBailey v. United
States, 516 U.S. 137 (1995). Defendant has confused the standards for a conviction under 18
U.S.C. § 924(c), which Baley addresses, and the standards for an enhancement under U.S.S.G.

(continued...)
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Defendant has sgnificantly overdated the government’ sburdenunder Section2D1.1(b)(1). That
section, whichappliesto the “unlavful manufacturing, importing, exporting, or trafficking” of drugs, directs
a sentencing court to increase a defendant’ s base offense level by two leves “[i]f a dangerous weapon
(induding a firearm) was possessed.” The Sentencing Guidelines provide that “[t]he enhancement for
wegpon possession should be applied if the weapon was present, unless it is clearly improbable that the
weaponwas connected withthe offense” U.S.S.G. §2D1.1, Application Note 3. The government bears
theinitia burden of proving possession of awegpon by a preponderance of the evidence. United States

v. Pompey, 264 F.3d 1176, 1180 (10th Cir. 2001); United States v. Smith, 131 F.3d 1392, 1400 (10th

Cir. 1997), cert. denied, 522 U.S. 1141 (1998); United Statesv. Roberts, 980 F.2d 645, 647 (10th Cir.

1992). The government can satisfy this burden by demongtrating “that a tempora and spatid relation
existed between the weapon, the drug trafficking activity, and the defendant.” Pompey, 264 F.3d at 1180;

United Statesv. Roederer, 11 F.3d 973, 982 (10th Cir. 1993); see Roberts, 980 F.2d at 647. Thus,

“mere proximity to the offensg’” may satisfy the government’ sinitia burden. United States v. Vaziri, 164

F.3d 556, 568 (10th Cir. 1999); Smith, 131 F.3d at 1400. If the government satidfiesitsinitid burden,
the burden shifts to defendant to show “that it is clearly improbable the weapon was connected with the

offense” Pompey, 264 F.3d at 1181; Vazri, 164 F.3d at 568; Roberts, 980 F.2d at 647; see United

Statesv. Dickerson, 195 F.3d 1183, 1188 (10th Cir. 1999).

Basad on the PSIR, the government had ample evidence to satidfy its burden. The PSIR reflects

that two handguns were seized fromdefendant’ sresidence at the time of the ingtant offenseand that Tidwell

§(...continued)
§2D1.1(b)(1). “Use" of afirearmis not required to support the firearm enhancement under U.S.S.G.
8§2D1.1. Asexplained below, the enhancement gpplies if the weapon is present and mere proximity of
the firearm to the offense is sufficient.
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stated that he and Ellis jointly owned one of the handguns. See PSIR [ 20, 26, 33. Defendant doesnot
deny that two handguns were saized from the resdence which he maintained for the digtribution of
methamphetamine. Such evidence is aufficent to show atempora and spatid relation between defendant,

the handguns and the drug trafficking activity. See Pompey, 264 F.3d at 1180; Roederer, 11 F.3d at 982;

Roberts, 980 F.2d at 647; see dso United States v. Topete-Plascencia, 351 F.3d 454, 458 (10th Cir.

2003) (government not required to prove actua possession of gun); Dickerson, 195 F.3d at 1188
(enhancement appropriate where firearms and drugs both located insde house which defendant, through
guilty plea, acknowledged he possessed and dlowed othersto use for drug trafficking activities); United
Statesv. Fores, 149 F.3d 1272, 1280 (10th Cir. 1998) (nexus established by proof that weapon was
located nearby generd location where drugs or drug paraphernaia were stored), cert. denied, 525 U.S.
1092 (1999); Smith, 131 F.3d at 1400 (personal possession not required; enhancement appropriate if
possession by co-defendant known to defendant or reasonably foreseeable to him); Roederer, 11 F.3d
at 983 (nexus established by proof that weaponwas|ocated nearby genera locationwhere drugs or drug
paraphernaiawerestored). In Dickerson, the Tenth Circuit noted that  because [defendant’ 5] guilty plea
effectively indicated his entire house was used for drug trafficking activities, the presence of the fireerms
indde the house was sufficient to establish possession for purposes of § 2D1.1(b)(1).” Dickerson, 195
F.3d at 1188; seeid. (defendant accountable for reasonably foreseeable activities engaged in by parties

usng his housefor drug trafficking activities, induding possession of firearms); United Statesv. Banks, 987

F.2d 463, 468 (7th Cir. 1993) (possession of fireearm in drug transaction is reasonably foreseeable).

Defendant has not shown — either at the time of sentencing or in the indant motion — that it was “clearly
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improbable’ that the firearms seized from his residence were connected to the offense.® Accordingly,
counsel was not deficient in failing to raise this objection to the PSIR.

Even if counsel should have objected to the PSIR, defendant has not shown how counsd’s
performance was prgudiciad. As explained above, defendant has not specificaly chdlenged the fact that
law enforcement officers found two handguns in the residence which he maintained for the digtribution of
methamphetamine.’® Defendant also hasnot explained how it was* clearly improbable” that thesewegpons
were connected to the offense. The Court therefore finds that counsd’ s fallure to object to the weapon
enhancement in the PSIR was not prgudicid.

Defendant gpparently daims that he is actudly innocent of possessing a fireerm. “To establish
actual innocence, petitioner must demondrate that, in light of dl the evidence, it ismore likdy thannot that

no reasonable juror would have convicted him.” Boudey v. United States, 523 U.S. 614, 623 (1998)

(internal quotation marks omitted). Furthermore, in this context, “‘actua innocence’ means factua

innocence, not mere legd insufficiency.” 1d. As explained above, based on the PSIR and defendant’s

o Defendant dso arguesthat counsd should have argued that the burden shifting framework
of U.SS.G. § 2D1.1(b)(1) violaes his right to due process. The Tenth Circuit has rejected such an
argument. See United States v. Raberts, 980 F.2d 645, 648 n.3 (10thCir. 1992). Theruleof Mullaney
v. Wilbur, 421 U.S. 684 (1975), which prohibits burden shifting of a substantive element of an offensg, is
ingpplicable to sentencing determinations under 8 2D1.1(b)(1). See Roberts, 980 F.2d at 648 n.3 (aiting
United States v. McGhee, 882 F.2d 1095, 1097-99 (6th Cir. 1989)); see also United States v. Restrepo,
884 F.2d 1294, 1296 (9th Cir. 1989) (“clearly improbable’ language is “exception” to enhancement
imposed after government proves that firearm was possessed).

10 In his brief, defendant concedes that Tidwell, who was involved in the distribution of
narcotics from defendant’ s residence, owned the firearm.  See Memorandum Of Law (Doc. #78) at 10;
see dso Motion To Vacate (Doc. #77) a 5 (defendant’s roommate and another individua were
apprehended in crawl space of residence and possessed methamphetamine and firearm).
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admissonthat he maintained aresidence for the distributionof methamphetamine, defendant has not shown
actual innocence. See Carew, 2005 WL 1526136, at * 3.

C. Objection To Caculation Of Crimina History Category

Defendant argues that his counsdl was ineffective at sentencing because he did not object because
the Court — rather than a jury — calculated his crimina history category. As explaned above, under

Almendarez-Torres, a digtrict court can make findings with respect to a defendant’ s crimind higtory, be

they findings as to the fact of his prior convictions or the nature of those convictions. Williams, 410 F.3d
at 402. Therefore, counsd’s falure to object to the Court’s calculation of defendant’s crimina history
category was neither deficient nor prgudicid.
V. I neffective Assistance Of Counsel During Plea Negotiations

Defendant argues that counsel was ineffective during plea negotiations because (1) he demanded
that defendant plead guilty so that he could go onascheduled vacationand (2) he did not advise defendant
of the correct standard of proof for sentencing enhancements. Based on the plea petition, the plea
agreement and the plea hearing, defendant’s dam that counse demanded that he plead guilty is without
merit. See Bambulas, 571 F.2d a 526 (defendant’s sworn statements connected to plea presumed
accurate absent believable reason judtifying departure from apparent truthfulness). Even if counsd
demanded that defendant plead guilty, defendant has not shown that but for counsel’ s demand, he would
have maintained hisinnocence and gonetotrid. Indeed, defendant concedesthat heisguilty of maintaining
aplace for the digtribution of methamphetamine, see Memorandum Of Law (Doc. #78) at 13, and asks
the Court to enforce that portion of the plea agreement without gpplying a firearm enhancement and usng

the lowest crimind history category. Because defendant admits that he is guilty of the offense to which he
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pled guilty, and that he wants the Court to enforce that particular admission of guilt, he cannot show that
counsel’ s “demand” that he plead guilty was prgjudicid.

Defendant’s claim that counsdl did not advise him of the correct standard of proof for sentencing
enhancementsis a so without merit. Asstated, the Tenth Circuit hasheld that counsdl’ sfailureto anticipate

Blakely and Booker, based on Apprendi, is not objectively unreasonable. See supra text part 1V.A.

Counsd’s falure to advise defendant of a possible Apprendi argument was not deficient. In addition,
because every federa court of appeds had hdd that Apprendi did not gpply to guiddine caculaions within
the statutory maximum, Simpson, 376 F.3d at 681, counsd’ s fallure to advise defendant of this potential
argument was not prgudicid.
VI. Ineffective Assistance Of Counsel Regarding An Appeal

Defendant argues that counsel was ineffective because he did not file a notice of apped or inform

defendant of his appeal rights. In Roe v. Fores-Ortega, 528 U.S. 470 (2000), the Supreme Court

rejected a bright-line rule that fallure of counsd to consult with defendant regarding an appedl is per se
deficient. 1d. at 480. Instead, counsel must consult defendant about an apped if counse has “reason to
think ether (1) that arationa defendant would want to appeal (for example, because there are nonfrivolous
grounds for gppedl), or (2) that this particular defendant reasonably demonstrated to counsdl that he was
interested in gppeding.” 1d. In evduating this type of clam, the Court must take into account all
informationwhichcounsd knew or should have known. 1d. Though not determinative, the Court must dso
consder the highly relevant factor whether the potentia appeal followed apleaor averdict “ both because
aquilty pleareducesthe scope of potentialy appealable issues and because such a pleamay indicate that

the defendant seeks an end to judicia proceedings.” 1d. When defendant pleads guilty, the Court must
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aso consder suchfactors aswhether defendant received the sentence bargained for as part of the pleaand
whether the plea expresdy reserved or waived some or dl appeal rights. 1d. In addition to deficient
performance, defendant must show that counsd’s falure to consult with him about an appeal was
prgudicid. To show prejudiceinthese circumstances, defendant must show a reasonable probability that
but for counsdl’ s failure to consult with him about an appedl, he would have timely appeded. |d. at 484.

Based on the record, the Court finds that counsd’ s alleged failure to consult defendant about an
gpped was neither deficient nor prgudicid. First, defendant’ s conviction was the result of aguilty ples,
and his actua sentence (100 months) was sgnificantly less than the statutory maximum (20 years) about
which he was informed at the change of plea hearing. Defendant did not enter a conditiond plea and he
expresdy agreed that he would not be permitted to withdraw his pleaif he did not agree withthe sentence
which the Court imposed.  Second, in the plea agreement, defendant waived his right to apped or
collaterdly attack his sentence, thus indicating that he sought an end to judicia proceedings. Third, a
sentencing, the Court fully informed defendant of hisrightsto appeal his conviction and sentence. Fourth,
defendant has not aleged or shown that he expressed to counsd any interest in appealing his conviction
or sentence. Based on these facts, reasonable counsel would believe that defendant did not have any
nornHrivolous issues to appeal and that defendant did not desire to appeal. Therefore, counsal was not

defident infaling to consult defendant about a possible appea. See United States v. Flowers, No. 03-

3051-SAC, 2004 WL 1088767, at *8 (D. Kan. 2004).
Even if counsd was deficient in not consulting defendant about a possible gpped, defendant has

not shown a reasonable probability of an gppeal being filed but for his counsd’s deficient performance.™*

1 Defendant arguesthat the Court should presume prejudice because counsel did not filean
(continued...)
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Defendant has not identified and the Court cannot find any non-frivolous grounds onwhichhe could appeal
in light of the waiver in the plea agreement and defendant’ s failure to object at sentencing to the firearm
enhancement or his crimina history category. Defendant was fully informed a his change of plea hearing
and a his sentencing of his right to appeal. Defendant received a sentence at the low end of the gpplicable
guiddine range. Defendant has not shown a reasonable probability that he would have filed a notice of
gpped had his counsd consulted with him. Fowers, 2004 WL 1088767, at * 8.
VIl.  Concluson

The files and records in this case condusively show that defendant is not entitled to relief.

Accordingly, no evidentiary hearing or response by the government isrequired. See United Statesv. Marr,

856 F.2d 1471, 1472 (10th Cir. 1988) (no hearing required where factua matters raised by Section 2255
petition may be resolved on record).

IT ISTHEREFORE ORDERED that defendant’s Motion To Vacate, Set Aside, Or Correct

Sentence By A Person In Federa Custody (Doc. #77) filed May 13, 2005 be and hereby is
OVERRULED.
Dated this 23rd day of August, 2005, at Kansas City, Kansas.
§ Kathryn H. Vrétil

KATHRYN H. VRATIL
United States Digtrict Judge

11(..continued)
appeal. See Memorandum Of Law (Doc. #78) a 17. That presumption, however, only applies where
counsd disregards adefendant’ sspecificingructionsto fileanappeal. SeeRoe, 528 U.S. at 477, 484-85;
United States v. Snitz, 342 F.3d 1154, 1155-56 (10th Cir. 2003). Here, defendant does not allege that
he asked counsdl to file an apped, but rather that counsdl did not consult with him about the possibility of
an apped. See Motion To Vacate (Doc. #77) at 5; Memorandum Of Law (Doc. #78) at 14-17.
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