IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

UNITED STATESOF AMERICA,

Plaintiff,
CRIMINAL ACTION
V.
Case No. 03-20054-02-KHV
RAFAEL GUERRA-JAVALERA,

N N N N N N N N N

Defendant.

) —

MEMORANDUM AND ORDER

On March 24, 2006, ajury found defendant guilty of conspiracy to distribute 1000 kilograms
or more of marijuana, in violation of 21 U.S.C. 88 841(a)(1), 841(b)(1)(A)(vii) and 21 U.S.C. § 846
(Count 1), and distributing 100 kilogramsor more of marijuanain violationof 21 U.S.C. 88 841(a)(1)

and (b)(1)(C) and 18 U.S.C. 8 2 (Count 2). On April 24, 2006, defendant filed a Motion For New

Tria (Doc. #119) and Motion For Judgment Of Acquittal (Doc. #120). The Court overruled the

motionsasto Count 2. The Court ordered the government to show good cause in writingwhy the

Court should not enter astraight judgment of acquittal asto Count 1. See Memorandum And Order

And Order To Show Cause (Doc. #132) filed August 28, 2006. For reasons set forth below, the

Court sustainsin part defendant’ s motion for judgment of acquittal asto Count 1.

Standards For Motions For New Trial

Rule 33, Fed. R. Crim. P., providesthat a motion for anew trial may be granted “if required
in the interest of justice.” A motion for new trial under Rule 33 is not regarded with favor and is

granted only with great caution. See United Statesv. Custodio, 141 F.3d 965, 966 (10th Cir. 1998).

Thedecision whether to grant amotion for new tria is committed to thesound discretion of thetrial




o

court. i

Standards For Motions For Judgment Of Acquittal

In considering amotion for judgment of acquittal pursuant to Rule 29, Fed. R. Crim. P., the

Court cannot weigh theevidence or consider thecredibility of witnesses. See Burksv. United States,

437 U.S. 1,16 (1978). Rather, the Court must “view the evidence in the light most favorable to the
government and then determine whether there is sufficient evidence from which a jury might

properly find the accused guilty beyond areasonable doubt.” United Statesv. White, 673 F.2d 299,

301 (10th Cir. 1982). The jury may base its verdict on both direct and circumstantial evidence,
together with al reasonable inferencesthat could be drawn therefrom, in thelight most favorable to

thegovernment. See United Statesv. Hooks, 780 F.2d 1526, 1531 (10th Cir.), cert. denied, 475 U.S.

1128 (1986). Acquittal is proper only if the evidenceimplicating defendant is nonexistent oris*so
meager that no reasonablejury could find guilt beyond areasonable doubt.” White, 673 F.2d at 301.
Analysis

At the close of the government’ s case, defendant made a motion for judgment of acquittal
on both counts. Asto Count 1, defendant argued that co-defendant Senner had testified that he
distributed atotal of 750 pounds of marijuana(340.20 kilograms), much lessthan the 1,000kilograms
charged. The Court overruled defendant’ s motion and submitted the case to the jury.

Thejury found defendant guilty on both counts. Asto Count 1, thejury found that between
March of 2001 and November 22, 2002, defendant conspired to distribute 1,360 kilograms of
marijuana (2,998.26 pounds).

On April 24, 2006, defendant filed a Motion For New Trial (Doc. #119) and Motion For

Judgment Of Acquittal (Doc. #120). On Count 1, defendant argued that in determining the amount
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of marijuanainvolved in the conspiracy, thejury must haverelied upon Senner’ s hearsay statement
to Officer Ferrari that he had distributed 3,000 pounds of marijuana (1,360.8 kilograms) which
defendant had supplied him. The Court set out the evidence presented at trial in the memorandum
and order and does not repeat it here. The Court determined that it had committed plain error by
failing to instruct the jury that it could not consider Senner’ s prior inconsistent hearsay statement
to Ferrari as substantive evidence of theamount of marijuanainvolved in the conspiracy. The Court
further determined that the error impacted defendant’ s substantive rights, e.q., that it affected the
outcome of the proceeding. The Court stated as follows:

In addition to hisinitial statement to Ferrari, Senner testified that (1) defendant asked
him to buy a bus so that defendant could haul 3,000 pounds of marijuana at atime
(1,360.8 kilograms); (2) shortly before Senner’s arrest, defendant told him that
defendant was going to get 3,000 pounds of marijuana each time he returned from
Mexico; and that (3) afew days before Senner’s arrest, defendant told him that he
was getting in 3,000 pounds of marijuanafrom Mexico soon. None of this other
evidence, however, demonstrates that defendant agreed to distribute 3,000 pounds
of marijuanaas part of the conspiracy charged in this case. See United States v.
Arras, 373 F.3d 1071, 1074 (10th Cir. 2004) (prosecution must prove beyond a
reasonable doubt that aleged conspirator agreed to distribute certain quantity of
drugs) . .. Therecord contains no evidence—other than Senner’ s hearsay statement
to agent Ferrari that he had sold about 3,000 pounds of marijuana supplied by
defendant (1360.8 kilograms) — that defendant was involved with a conspiracy to
distribute 1,000kilogramsor moreof marijuana. The Court therefore cannot find that
its failure to correctly instruct the jury did not affect the outcome of the trial as to
Count 1.

At tria, the Court properly admitted evidence which was sufficient for ajury to find
that defendant conspired to distribute at least 1,229.4 pounds of marijuana (557.66
kilograms), but not that the conspiracy involved 1,000 kilograms or more (2,204.6
pounds), the amount charged in the indictment. Therefore, defendant’ s conviction
on Count 1 cannot stand. The parties do not specifically address whether in these
circumstances defendant is entitled to (1) judgment of acquittal asto Count 1, (2) a
new trial on Count 1 as to a lesser included amount, or (3) a sentence under
841(b)(1)(B) or (D). SeeUnited Statesv. Jones, 235F.3d 1231, 1236 (10th Cir. 2000)
(quantity of drugs is essential element of offense if it exposes defendant to
heightened maximum sentence under § 841(b)(1)(A) or (B)); see also United States
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V. Ramos-Palomino, No. 01-20010-03, WL 699046 at *2 (D. Kan. 2001), aff’d, 51
Fed. Appx. 814 (10th Cir. 2002). The Court therefore ordersthe government to
show causein writing on or before August 31, 2006 why the Court should not
enter astraight judgment of acquittal astoCount 1. Defendant shall reply tothe
gover nment’sresponse on or before September 6, 2006.

Thegovernment responds that defendant isnot entitled to ajudgment of acquittal on Count
1 because the evidence properly admitted at trial was sufficient to support afinding that defendant
conspired to distribute 1,000 kilograms or more of marijuana. The government asserts that in
reviewing the evidence, the Court faled to consider defendant’s statements to law enforcement
agentswho arrested him with 79.4 pounds of marijuana (36.02 kilograms) in New Mexico on June
28, 2001. Defendant told the agentsthat he had been making tripsfrom Kansas City to New Mexico
two times aweek for about a year, and occasionally picked up similar amounts of marijuana. The
government then argues as follows:

Given that even after the date of the seizure of marijuana in New Mexico, the

defendant continued to supply marijuana to Senner until November 22, 2002, it

would have been reasonable for thejury to concludethat Guerra-Javaleracontinued

making those weekly trips, transporting marijuana to Kansas City, thereby

encompassing atotal time period of sometwo and ahalf years. Even aconservative

estimate of what would have been 260 trips during that timeperiod and only picking

up marijuana on a fourth of the trips would have netted 5,161 pounds (2,343

kilograms) of marijuana. On November 22, 2002, when Senner ordered up the

quantity of marijuana, the defendant indicated that he was actually in Mexico.
Although defendant does not specifically respond to this argument, he assertsthat “[l]ooking at the
substantive evidence beforethejury,theverdict, aswritten, iswithout factual support.” Defendant’s
Reply (Doc. #138) at 3. The Court perceives several flaws in the government’s argument that the
jury could have concluded that defendant transported over 5,000 pounds of marijuanafrom Mexico
to Kansas City as part of thecharged conspiracy. Evenif thejury assumed that defendant made 260

trips, thegovernment presentsno basisfor theassumption that he delivered marijuanaon 25 percent
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of thosetrips.! Further, the government doesnot point to any evidencethat these purported 260 trips
were part of a conspiracy, and if so, with whom. The government has not pointed to properly
admitted evidence to support afinding that the conspiracy involved at least 1,000 kilograms.

Defendant asserts that he is entitled to a judgment of acquittal on Count 1 because the
evidence asto oneelement of the charge— that defendant conspired to distribute 1,000 kilograms or
more of marijuana — is insufficient to support the jury’s verdict. As set out in the earlier
memorandum and order, the Court agreesthat the evidence isinsufficient to support the conviction
asto Count 1.

Thegovernment assertsthat if therecord contained insufficient evidence to satisfy the 1,000
kilogram amount charged, the Court should consider whether the government presented sufficient
evidence to sustain a conviction of the lesser included offense of conspiracy to distribute 100

kilograms or more of marijuana, under 21 U.S.C. § 841 (b)(1)(B)(vii), relying on United States v.

Smith, 13 F.3d 380 (10th Cir. 1993).

In Smith, the Tenth Circuit reversed defendant’ sconviction for distribution of cocainewithin
1,000 feet of playground for insufficient evidence. After supplemental briefing, the Tenth Circuit
addressed whether to exercise its power under 28 U.S.C. § 2106 to reduce a conviction of agreater

offense, based on insufficient evidence, to that of a lesser included offense.? The Tenth Circuit

! Evenif defendant madeeight trips per month duringthe 29 month timespan asserted
by the government, the total would be 232 trips.

2 28 U.S.C. § 2106 provides as follows:

The Supreme Court or any other court of appellate jurisdiction may affirm, modify,
vacate, set asideor reverseany judgment, decree, or order of acourt lawfully brought
(continued...)




applied the safeguards for determining whether to reducetheconvictionto alesser included offense

set out in Allison v. United States, 409 F.2d 445, 451 (D.C. Cir.1969):

It must be clear (1) that the evidence adduced at trial fails to support one or more
elements of the crime of which appellant was convicted, (2) that such evidence
sufficiently sustains all the elements of another offense, (3) that the latter is alesser
included offense of the former, and (4) that no undue prejudice will result to the
accused.
409 F.2d at 451. InSmith, thepartiesconceded that thefirst threerequirementswere met. Likewise,
inthis case, the Court findsthat the first three requirements are met: the evidence does not support
the 1,000 kilogram element of the crime and the evidence sufficiently sustains al elements of the
lesser included offense of conspiracy to distribute 100 kilograms or more of marijuana, under 21
U.S.C. 8§ (b)(1)(B)(vii).

Astothefourth prong, lack of undue prejudicetotheaccused, defendant in Smith contended
that the defense theory and presentation at trial might have been different had he been charged with
thelesser included offense of simple distribution of crack cocaine. 1d. The Tenth Circuit noted that
the defendant did not offer any suggestion of how the defense might have differed. Further, the
Tenth Circuit stated that defense counsel already had aduty to explore dl valid defenses, given that
“[i]t is perfectly proper for the court to give [a lesser included offense instruction under the

“necessary elements’ test] at therequest of the defendant, the prosecution, or suasponte —whether

or not any party objects.” 1d. at 383, citing United States v. Cooper, 812 F.2d 1283, 1289 (McKay,

%(...continued)

before it for review, and may remand the cause and direct the entry of such
appropriatejudgment, decree, or order, or requiresuch further proceedingsto behad
as may be just under the circumstances.




J., concurringin part & dissentingin part) & at 1286 (Seth, J.) (10th Cir. 1987); seealso United States

v. Begay, 833 F.2d 900, 901 (10th Cir. 1987). The Tenth Circuit found that the possibility of suchan
instruction existed throughout thetria, and that sentencing defendant to the proven lesser included

offensewould therefore not result inundueprgjudice. Cf. United Statesv. Duran, 127 F.3d 911, 914-

15 (10th Cir. 1997) (court must instruct on lesser included offense when, inter dia, defendant

properly requestsinstruction); United Statesv. L opez Andino, 831 F.2d 1164 (1st Cir. 1987) (failure

to givelesser included offenseinstruction not error where defense counsel did not request instruction
and stated no objection to charge given).®

In this case, defendant objected to the verdict form which allowed the jury to indicate the
amount of marijuanawhich it found defendant conspired to distribute. Defense counsel stated that
“we're prepared to go to trial on an al or nothing type of arrangement,” and argued that the Court
should not instruct the jury on a lesser included offense. The Court responded that “while the

instructionsdon’ t expressly talk about lesser included offenses, they’ re structured in away sothat’s

3 TheUnited States Supreme Court has held that the Constitution requiresthecourt to
give a lesser included offense instruction when defendant faces a death sentence. See Beck v.
Alabama, 447 U.S. 625, 637-39 (1980). The Supreme Court, however, expressly stated that it need
not decide whether alesser included offenseinstruction isrequired in anon-capital case. Seeid. at
638 n.14. The Tenth Circuit, along with the Fifth, Ninth and Eleventh Circuits, has held that the
Constitution does not impose such a duty in non-capital cases (i.e. the courts will not entertain
habeas cases based on fallureto givealesser included instruction in non-capital cases). See Chavez
v. Kerby, 848 F.2d 1101, 1103 (10th Cir. 1988); Trujillov. Sullivan, 815 F.2d 597, 602-04 (10th Cir.),
cert. denied, 484 U.S. 929 (1987); Valles v. Lynaugh, 835 F.2d 126, 127 (5th Cir. 1988); Bashor v.
Ridey, 730 F.2d 1228, 1240 (Sth Cir.), cert. denied, 469 U.S. 838 (1984); Perry v. Smith, 810 F.2d
1078, 1080 (11th Cir. 1987). The Third and Sixth Circuits, however, have applied the Beck rule
generally to non-capital cases. See Vujosevic v. Rafferty, 844 F.2d 1023, 1027 (3d Cir. 1988);
Ferrazzav. Mintzes, 735 F.2d 967, 968 (6th Cir. 1984). The First and Seventh Circuitswill entertain
ahabeas clam in anon-capital caseonly if defendant can show fundamental injustice. See Tatav.
Carver, 917 F.2d 670, 672 (1st Cir. 1990); Nicholsv. Gagnon, 710 F.2d 1267, 1272 (7th Cir. 1983),
cert. denied, 466 U.S. 940 (1984).




a permissible outcome.”

Based on Smith, the Court finds that defendant will not suffer undue prejudice if the Court
enters a conviction on Count | of the lesser included offense of conspiracy to distribute 100
kilograms or more of marijuana, under 21 U.S.C. 8§ 841 (b)(1)(B)(vii).

ITISTHEREFORE ORDERED that defendant’ sM otion For Judgment Of Acquittal (Doc.

#120) be and hereby is SUST AINED asto the conviction on Count 1 of conspiracy to distribute

1000 or more kilograms of marijuana, under 21 U.S.C. § 841(b)(1)(A)(vii). The Court entersa

conviction on thelesser included offense of conspiracy todistribute 100 kilograms or mor e of

marijuana, under 21 U.S.C. 8 841 (b)(1)(B)(vii). Sentencingisset for March 5, 2007 at 9:30 am.
Dated this 20th day of December, 2006 at Kansas City, Kansas.
gKathryn H. Vratil

Kathryn H. Vratil
United States District Court




