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MEMORANDUM AND ORDER

On Decenber 17, 2003, defendant was charged in a two-count
I ndi ctment with know ng possession of a firearmand amunition in
violation of 18 U S.C. 88 922(g)(1) and 924(a)(2). Defendant was
arraigned and Timothy J. Henry, one of the federal public
def enders, was appointed to represent him Shortly thereafter, M.
Henry was permtted to wthdraw due to M. Henry's prior
representation of another client whose interests were adverse to
defendant’s. Jon S. Womack, a nenber of this court’s CJA panel,
was appointed in M. Henry's stead. M. Wmack filed a nunber of
noti ons on defendant’s behalf which were heard and decided in May
2004.

On June 3, 2004, a superseding indictnment was filed. The only
change was that the nunmber of rounds of ammunition charged i n count
2 was raised from26 to 29. Defendant apparently was not arraigned
on the superseding indictnent, perhaps because problens arose
bet ween defendant and M. Wnmack (including threats of physical
har m by def endant agai nst M. Wormack) which culm nated in a notion

for a psychiatric exam nation and evaluation filed by the




government on June 25, 2004. An order granting the notion was
signed on July 1, 2004 and defendant was transferred for an
exam nati on. Fol l owi ng conpletion of the exam nation, a hearing
was hel d on Novenber 15, 2004 finding defendant conpetent to stand
trial. Thereafter, M. Wmmack filed nore notions on behal f of
def endant whi ch were heard and rul ed upon in January 2005.

Trial began on March 2, 2005. On the nmorning of trial
def endant demanded to represent hinmself on the basis that he was
di ssatisfied with M. Wnack’s representation. The court held an
ext ended hearing and reluctantly granted defendant’s request. M.
Womack continued to served as defendant’s stand-by counsel. The
case proceeded to trial and on March 4, 2005, the jury returned a
verdict of not guilty on the firearm charge but guilty on the
anmuni ti on char ge. Shortly after the trial, due to defendant’s
continued and totally unjustified conplaints regarding M. Wnack,
as well as defendant’s threats against M. Wmack, the court
relieved M. Womack of his appoi ntment and reappoi nted the federal
public defender to act as stand-by counsel in connection with
def endant’ s sentenci ng which was schedul ed for May 23, 2005. M.
Henry re-entered his appearance for this |l|imted purpose.
Def endant, proceeding pro se, filed a nunber of notions which the
court took up on the day set for sentencing. For reasons which the
record will reflect, the court continued defendant’s sentencing
until June 20, 2005 to attenpt to clarify and resolve sone of the
matters rai sed by defendant. The probation office was directed to
prepare a supplenmental addendum addressing sone of the matters

rai sed by defendant.




Bet ween May 23 and June 20, 2005, defendant, proceeding pro
se, filed a motion to dismss count two of the superseding
i ndi ct mnent and a supplenmental notion to dismss. He did not file
any objections to the addendum

On June 20, 2005, the court held a hearing, the purpose of
which was to allow defendant to make any final argunents on his
pendi ng notions, his objections to the presentence report and in
mtigation of punishnent. At the conclusion of the hearing, the
court overruled all of defendant’s objections and inposed the
maxi mum sent ence of 120 nont hs confinement, three years supervised
release, a fine of $5,000 and a special assessnent of $100.
Cont enpor aneous with the i nposition of sentence, the court relieved
M. Henry of his reappointnment as defendant’s stand-by counsel
The court inforned defendant that the clerk would file a notice of
appeal on defendant’s behalf and it would be up to the court of
appeals to decide the matter of counsel to represent defendant on
appeal .

Attached hereto as Exhibit Ais a copy of the court’s docket
sheet which nmenorializes the events just summari zed.

The purpose of this menorandum and order is to docunent the
court’s ruling on defendant’s notions and objections to the
presentence reports.

Motion to Dism ss (Docs. 83 and 87)

This nmotion was filed after the initial sentencing hearing.
There is no authority under the Federal Rules of Crim nal Procedure
for such a post-verdict notion. The court seens to recall a

statement by defendant during one of his |lengthy argunments that
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Fed. R Crim P. 34 authorizes such a notion. |[If so, the notion
was untinely. The grounds set forth in the notion speak for
thenmsel ves and will not be summari zed or discussed herein. None
have any nerit whatsoever. The indictnment stated offenses and the
court had jurisdiction. Defendant’s notion to dism ss is denied.

Motion for New Trial (Doc. 76)

Def endant nmoved for a newtrial on the basis of three errors:
he was denied (1) a speedy trial, (2) the right to present a
defense and (3) was not arraigned on the superseding indictnent.

A court may grant a notion for a newtrial “if the interest of
justice so requires.” Fed. R Crim P. 33. A notion for a new
trial is “not regarded with favor and is granted only with great
caution, being addressed to the sound discretion of the court.”

US. v. Allen, 554 F.2d 398, 403 (10th Cir. 1977)(noting U.S. v.

Perea, 458 F.2d 535, 536 (10th Cir. 1977)).

A. Violation of Defendant’s Right to a Speedy Tri al

Def endant argues that the delay due to the court ordered
psychiatric evaluation resulted in a violation of his right to a
speedy trial. Evaluations to determ ne the nental conpetency of
a defendant are consi dered periods of excludable time as provided
by 18 U.S.C. 8§ 3161(h)(1)(A). Therefore, defendant’s right to a

speedy trial was not violated. United States v. Taylor, 353 F.3d

868, 869 (10th Cir. 2003).
B. Denvi ng Defendant the Right to Present a Defense at Tri al

The court adheres to its in-trial rulings on this claim of

error. Defendant was not permtted to present an illegitimte

defense. See United States v. Solonpn, 339 F.3d 1231 (10th Cir.
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2005) .

C. Fai lure to Arraign Defendant on the Supersedi ng | ndictnent

Arrai gnment nust be conducted in open court and consi st of (1)
ensuring that defendant has a copy of the indictnent, (2) reading
the indictnment to defendant or stating to hi mthe substance of the
charge and (3) asking himto plead to the indictnent. Fed. R
Crim P. 10. The general purpose of arraignnent is to ensure that
def endant has know edge of the proceedi ngs and t he charges agai nst
him  However, formal arraignment is not always required. “[T]he
general rule is that arraignment under Rule 10 is not necessary
when the defendant knows what he is accused of and is able to

adequately defend hinmself.” US. v. Hart, 457 F.2d 1087, 1089

(10th Cir. 1972)(noting Garland v. State of Washington, 232 U S.

642, 645 (1914)).

In the present case, defendant was charged by indictment with
two counts: Count 1 charged possession of a firearm Count 2
initially charged possession of 26 rounds of .22 caliber
ammunition. (Doc. 1). A superseding indictnment was filed June 3,
2004. (Doc. 33). Count 1 remained the same. Count 2 was anended
to charge possession of 29 rounds of .22 caliber amunition. In
other words, the only change was the nunber of rounds of
amuni tion.

Fromthe date of the superseding indictnment to the date of the
trial, defendant filed several nmotions, both by counsel and pro se.
None of the notions suggested that defendant di d not understand the
charges. U timtely, defendant represented hinself and secured an

acquittal on count 1. The superseding indictnment was read to the
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jury in defendant’s presence and was set out verbatim in the
instructions. At no tine did defendant question, conplain about
or even nmention anended count 2. As near as the court can
determ ne from defendant’s convol uted presentation, his conpl aint
now i s that he was prejudi ced because he could not point out to the
jury the differences between the two indictnents. The court does
not recall that this was an issue at trial. In any event,
def endant had nore than sufficient opportunity to defend hinself
and was not prejudiced by lack of formal arraignment on the

superseding indictment. See U.S. v. Mncias, 350 F.3d 800, 807

(8th Cir. 2003) (stating that because Manci as had sufficient notice,
adequate opportunity to present a defense, and filed a notion to
suppress and a notion to dismss, there was no prejudice fromthe
failure to be formally arraigned).

Ohjections to the Presentence Report

On May 23, 2005, the court took up defendant’s objections to
the original addendum to the presentence report, a copy of which
is attached as Exhibit B. At the May 23 hearing, defendant spoke
at length with respect to the objections (approximtely 2-2%
hours). As the record will bear out, defendant’s expl anations of
hi s objections were difficult to understand, to say the | east. Qut
of an abundance of caution, the court instructed the probation
office to prepare a second addendum for the purpose of attenpting
to address sonme of the matters raised by defendant. A copy of the
second addendum whi ch i ncorporates both defendant’s objections to
t he ori gi nal addendumand matters rai sed at the sentenci ng heari ng,

is attached as Exhibit C. Def endant revi ewed the second addendum

-6-




but did not make any additional witten objections. At the June
20, 2005, the court permtted defendant to nake additional argunent
on his objections but denied defendant’s request to nmake new
objections. As the record will anply denonstrate, defendant, if
permtted, would (and did) nmake endl ess, convol uted and frequently
nonsensi cal argunents. The court adopts the probation officer’s
responses to defendant’s objections 1-7 with the follow ng
addi tional comments. Fed. R Crim P. 32(i)(3)(B).
Obj ection Number One

The Tenth Circuit has consistently held that a defendant’s
prior felony convictions need not be charged and proved to a jury
beyond a reasonabl e doubt in a prosecution under 18 U . S.C. § 924,

United States v. More, 401 F.3d 1220 (10th Cir. 2005). At the

June 20 sentencing hearing, defendant argued that the Supreme

Court’'s decision in Shepard v. United States, 125 S. Ct. 1254

(2005) changed this rule. The Tenth Circuit has rejected this

interpretation of Shepard. United States V. Pi neda- Rodri guez,

2005 W 1030453 (10th Cir. May 4, 2005).
Obj ecti on Nunber Two

The court records attached hereto as Exhibits D and E clearly
refute defendant’ s contentions that prior convictions set forthin
1M 51 and 52 of the presentence report are the sane case.
Nevert hel ess, the court has not considered the objection because
def endant’ s crimnal history category would be I evel VI even if the
convictions, in fact, were the sane case.

Obj ection Nunber Three

As shown by the journal entry of judgnment attached as Exhibit
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F, defendant’s conviction in case nunber 88-CR-02472 was for
robbery, not aggravated robbery. Interestingly, Tim Henry
represented defendant in that case when he was state public
def ender . Once again, however, the court did not consider the
matter in determ ning defendant’s sentence.

Obj ecti on Nunber Four

The court did not consider defendant’s aliases in determ ning
hi s sentence.

Obj ection Nunber Five and Six

United States v. Al essandroni remains good law in the Tenth

Circuit, United States v. G oves, 369 F.3d 1178, 1187 (10th Cir.

2004) . But even if wuse of the prior case for purposes of
cal cul ating defendant’s total offense |evel and defendant’s
crimnal history category could be considered doubl e counting, the
court’s ultimte sentence would be the sane. Even if the cases
were not considered for the purpose of calculating defendant’s
crimnal history category, he would still have a crimnal history
category of VI.

Obj ecti on Nunber Seven

The court did not consider the substance of the reports
attached as Exhibits G H, | and J except to note their existence
after defendant raised an objection.

Ohj ection Nunber Ei ght

The court finds that it would be an abuse of his discretionto
grant a downward departure in this case. When the sentencing
factors set forth in 18 U.S.C. §8 3553 and applicabl e provi si ons of

Chapter 5 of the now advisory guidelines are considered, it is
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readi ly apparent that defendant deserves the maxi nrum all owabl e
sent ence. Because the court’s sentence of 120 nonths coincides
with the statutory maxi mum an upward departure is not possible.
I f an upward departure was possible, the court woul d depart upward
to the statutory maxi num

A copy of this nmenmorandum and order shall be appended to the
presentence report as required by Fed. R Crim P. 32(i)(3)(C).

I T 1S SO ORDERED.

Dated this 28t h day of June 2005, at Wchita, Kansas.

s/ ©Monti_ Bel ot
Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE




