INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
MANUEL VASQUEZ-ARROYO
Petitioner/Defendant,
Case No. 03-10200-01-WEB
05-3073-WEB

UNITED STATES OF AMERICA,

N N N N N N N N N N N

Respondent/Plantiff.

MEMORANDUM AND ORDER

Now before the Court isthe motionof petitioner Manuel V asquez-Arroyo, to vacate, set aside or
correct his sentence under the provisions of 28 U.S.C. § 2255. A review of the record reflects that
petitioner pled guilty on January 14, 2004 to one count of unlawful re-entry inviolation8 U.S.C. 81326(a)
and (b)(1) and was sentenced to 70 monthsin prison on April 5, 2004. (Doc. 1, 17, 19).

On February 8, 2005, petitioner brought this actionunder 28 U.S.C. § 2255 dleging the following
issues: 1) that he did not knowingly and voluntarily waive hisrights; 2) that his counsd was ineffective for
failing to object to sentence enhancementsthat alegedly violated the principlesof Blakely v. Washington,
124 S. Ct. 2531 (2004); 3) his sentence does not conformto the statute; and 4) the sentence enhancement
violated Blakely and Booker because it was based onfactsnot admitted. United Statesv. Booker, 543
U.S. ,160L.Ed.2d621, 125 S. Ct. 738 (2005). The Government responds by stating that Defendant

waived hisright to gpped in his plea agreement.



|. Plea Agreement

Section seven on page four of the plea agreement hasthetitle - Waiver of Apped and Collateral
Attack. It states:

Defendant knowingly and voluntarily waives any right to gpped or collaterdly atack any matter
in connectionwiththis prosecution, convictionand sentence. The defendant isawarethat Title 18,
U.S.C. § 3742 affords a defendant the right to apped the conviction and sentence imposed. By
entering into this agreement, the defendant knowingly waives any right to apped a sentence
imposed which is within the guideline range determined gppropriate by the court. The defendant
asowaivesany right to chalenge asentence or manner inwhichit was determined inany collatera
attack, including, but not limited to, amotion brought under Title 28, U.S.C. 8§ 2255 [except as
limited by United Statesv. Cockerham, 237 F.3d 1179, 1187 (10th Cir. 2001)]. Inother words
the defendant waives the right to gpped the sentence imposed in this case except to the extent, if
any, the court departs upwards from the applicable sentencing guiddine range determined by the
court. However if the United States exercises its right to appea the sentence imposed as
authorized by Title 18, U.S.C. § 3742(b), the defendant is released from this waiver and may
appedl the sentence received as authorized by Title 18, U.S.C. § 3742(a).
(Doc. 17).

ll. Standard
The Tenth Circuit has created a 3-prong standard to resolve appeal's brought by defendants who
have waived their appdllate rightsin the plea agreement. United States v. Hahn, 359 F.3d 1315, 1325
(20th Cir. 2004). To hear such an appeal on the merits the Court must determine: “(1) whether the
disputed appeal fdls withinthe scope of the waiver of appellate rights; (2) whether the defendant knowingly
and voluntarily waived his appellate rights, and (3) whether enforcing the waiver would result in a

miscarriage of judtice as we define herein”. 1d.

a Scope



The Court “will construe gpped walvers and any ambiguities in these agreements will be read
agang the Government and infavor of adefendant’ sappellaterights.” 1d. quotingUnited Satesv. Andis,
333 F.3d 886, 890 (8th Cir. 2003). “[A] waiver of collateral attack rights brought under § 2255 is
generdly enforceable where the waiver is expresdy stated in the plea agreement...” United States v.
Cockerham, 237 F.3d 1179, 1183 (10th Cir. 2001). Petitioner’s plea agreement specificdly includesa
atement waiving the right to attack the sentence through collatera review on a 8 2255 motion except to
the extent that the court departs upwards fromthe gpplicable sentencing guiddine range determined by the
court. (Doc. 17).

ThisCourt determined the total offenseleve was 21 and the crimind history category wasV which
has a guideline range of 70-87 months. See U.S.S.G. §5A (Nov. 2002). Petitioner recelved a sentence
of 70months. The Court did not depart upwardsfrom the gpplicable sentencing guiddine range; therefore,

petitioner’s collaterd apped fdls within the scope of hiswaiver of gppellate rights.

b. Knowing and Voluntariness of Petitioner’ s Waiver
This Court will only enforce pleaagreementsthat defendants enter into knowingly and voluntarily.
Hahn, 359 F.3d at 1328; United Satesv. Elliott, 264 F.3d 1171, 1173 (10th Cir. 2001). Petitioner
bears the burdento show that he did not make the plea agreement knowingly and voluntarily. Hahn, 359
F.3d at 1328; United States v. Edgar, 348 F.3d 867, 872-873 (10th Cir. 2003) (petitioner “hes the
burden to present evidence from the record establishing that he did not understand the waiver.”).
Petitioner arguesfor thefirg timein his traverse that he did not knowingly or voluntarily wave his

appdlate rights. The generd rule is that arguments raised for the firg time in areply brief are waived.
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Minshall v. McGraw Hill Broadcasting Co., 323 F.3d 1273, 1288 (10th Cir. 2003). However, the
Court will address these argumentsas pro se petitions are to be construed liberdly and they arehdldto a
less gringent standard than those that are drafted by lawyers. Hall v. Bellmon, 935 F.2d 1106, 1110
(10th Cir. 1991).

Petitioner argues that his waiver of rights was not voluntary because a defendant can never
knowingly and intdligently walve his right to appeal for a sentence that has yet to be imposed. United
Sates v. Melancon, 972 F.2d 566, 571 (5th Cir. 1992) (Parker, J., concurring); United States v.
Raynor, 989 F. Supp. 43, 44 (D. D.C. 1997).

The Tenth Circuit has aready rgected the rationde in the Melancon and Raynor cases. Hahn,
359 F.3d at 1326. The Hahn court stated that waivers pertaning to future events are not per se
unenforceable merdly becauseof tharr prospective nature. 1d.; seeaso United Statesv. Teeter, 257 F.3d
14, 21-23 (1st Cir. 2001); United States v. Khattak, 273 F.3d 557, 560-562 (3d Cir. 2001).

Additiondly, Petitioner Sgned a petition to enter pleaof guilty which includes a paragraph stating
the he offers his plea of guilty free and voluntarily and with full underganding. (Doc. 18). Pdtitioner fails
to advance any other argument; therefore, he hasnot met his burden under this prong and the Court deems

that the petitioner entered the plea knowingly and voluntarily.

c. Miscarriage of Justice
Anenforcement of an appellate waiver does not result in amiscarriage of justice unless one of four
gtuationsis present: “(1) wherethe digtrict court relied on an impermissible factor such asrace, (2) where

ineffective assstance of counsd inconnectionwiththe negotiation of the waiver rendersthe waiver invaid,
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(3) where the sentence exceeds the statutory maximum, or (4) where the waiver is otherwise unlawful.”
Hahn, 359 F.3d a 1327. The fourth factor is satisfied when the waiver contains an error that “serioudy
affects the fairness, integrity, or public reputation of judicid proceedings.” Id.; see United States v.
Olano, 507 U.S. 725, 732 (1993). The petitioner hasthe burden to show that enforcement of thewaiver
inthe plea agreement would result in amiscarriage of justice. United Statesv. Anderson, 374 F.3d 955,
959 (10th Cir. 2004).

Petitioner argues that his conviction was a miscarriage of justice because his sentence exceeded
the tatutory maximum. The statutory maximum for violating 8 U.S.C. § 1326(a) and (b)(1) isten years,
yet petitioner received a sentence of only 70 months. Itisclear that Petitioner’ s sentence does not exceed
the statutory maximum.

The other three factors that congtitute a miscarriage of justice do not apply to Petitioner’s case.
Thereisno evidenceto show that this Court relied onany impermissible factor such asrace. Additiondly,
Petitioner makes no argument that his counsdl was ineffective in connection with the waiver in the plea
agreement nor does he argue that the waiver contains an error that will serioudy affect the integrity of
judicid proceedings.! Petitioner has failed to show that the enforcement of his waiver will result in a
miscarriage of justice; therefore, the waiver is valid and enforcegble.

Petitioner makestwo other daims 1) that Blakely and Booker render his sentence uncongtitutiond
and 2) that his counsd was ineffective for faling to object or gpped his sentence onthe basis of Blakely.

Blakely v. Washington, 124 S. Ct. 2531 (2004); United States v. Booker, 543 U.S. , 160 L. Ed. 2d

! Additionally, Petitioner swore under oath at the change of plea hearing that he was stified
with his counsdl’ s advice and performance. (Doc. 18).
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621, 125 S. Ct. 738 (2005). These remaning arguments cannot be brought as Petitioner has waived his

right to assert them; however, out of an abundance of caution the Court will briefly address these issues.

I11. Blakely and Booker

Even assuming arguendo that the waver is invdid, Petitioner’'s dam that his sentence is
uncondtitutiona is meritless. Petitioner arguesthat the Court violated hisrights under Blakely and Booker
by finding that his prior convictions met the requirementsfor enhancement whichincreased the offenseleve
by 16. U.S.S.G. 8§2L1.2(b)(2)(A)(ii) (Nov. 2002). Evenif Petitioner had not waived hisright to gpped,
hisdamwould fal because neither Booker nor Blakely are available on collaterd apped. United Sates
v. Price, 400 F.3d 844, 849 (10th Cir. 2005) (Blakely not retroactively gpplicable to initial 2255
motions); Bey v. United Sates, 399 F.3d 1266, 1269 (10th Cir. 2005) (U.S. Supreme Court has made
Booker gpplicable only to cases on direct review). Petitioner did not make a direct gpped and his case
wasfind prior to the Supreme Court’ s decisonsin Blakely and Booker; therefore, they have no bearing

on Petitioner’ s sentence.

V. Ineffective Assgancedam

Petitioner argues that his counsel was ineffective for faling to object to or apped the sentence
enhancements based on the principleseucidated inBlakely. However, Blakely was decided on June 24,
2004 well after Petitioner was sentenced on April 5, 2004. “Counsd’s assstance is not ineffective smply
because counsd falsto base its decisons on laws that might be passed in the future” United States v.

Gonzalez-Lerma, 71 F.3d 1537, 1542 (10th Cir. 1995). Assuming arguendo that the waiver isinvaid,
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the actions taken by Petitioner’ scounsd at sentencing pre-dated Blakely and do not condtitute ineffective

assstance of counsd..

IT ISORDERED FOR THE REASONSSET FORTH ABOV Ethat Defendant’ smotionfor relief
under the provisions of 28 U.S.C. Section 2255 (Doc. 23) be DISMISSED, and
IT ISFURTHER ORDERED that a Certificate of Appedability under the provisons of 28 U.S.C.

Section 2253 should be and hereby is DENIED.

SO ORDERED this 19th day of May, 2005.

g Wedey E. Brown

Wedey E. Brown, Senior U.S. Didtrict Judge



