IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

UNITED STATES OF AMERICA,

Plaintiff/Respondert,

V. Crim. Action No. 03-10188-02-WEB
ANTHONY BECKSTROM,

Defendant/Petitioner.

N N N N N N N N N N

M emorandum and Order

After pleading guilty to acharge of conspiracy to distribute methamphetamine, defendant Anthony
Beckstromwas sentenced by this court onMay 17, 2004, to a 70-month term of imprisonment. Doc. 51.
The plea agreement entered into by defendant included aprovisionwaiving hisrights to direct gpped and
to collaterdly chdlenge the sentence through an actionunder 28 U.S.C. § 2255. Hefiled no direct appedl.
The matter now is before the court on a motion from the defendant arguing that the sentence violated his
Sixth Amendment rights asexplained in Booker v. United States, 124 S.Ct. 1294 (2004). He asksthe
court to “re-sentence] this Petitioner to areasonable sentence....” Doc. 62. He dso requests that the
court gppoint counsd to assst him. |d.

Defendant’ smotiondoes not stateunder what rule or statutory authority it is brought. Hemay have

intended it as a motion to vacate or correct a sentence pursuant to 28 U.S.C. § 2255.! Because this

11t is conceivable that defendant intended to assert the motion under Rule 35 and/or 18 U.S.C.
§3582(c). Even acursory review of those provisons, however, showsthat they do not authorize relief
in the circumstances of this case.



appearsto be the most likely scenario, the court intendsto treat the motionas one under § 2255 unlessthe
defendant notifies the court otherwise within 30 days of the date of this order.

Before a court may characterize an ambiguous motion as one arisng under 8 2255, it must
caution the defendant about the consequencesof doing so. See Castro v. United Sates, 540 U.S. 375
(2004). If the defendant wishes to proceed under § 2255 inthis case, he should be aware that the motion
will count as his firgt such mation, and that he will not have an opportunity to file asecond motionto vacate
or correct his sentence except in unusud circumstances, and then only after he has received permisson
from the Court of Appeds for the Tenth Circuit. See 28 U.S.C. § 2255. Also, afailureto include any
known grounds for rdief in a firg 8 2255 motion will likdy prevent the defendant from raisng such
aguments a alater date. Findly, defendant should be awarethat any dams subject to a § 2255 motion
must be submitted within the one-year limitation period explained in 8 2255 or they will be barred.

Leave to File Response.

Accordingly, defendant is granted 30 days from the date of this order to file a supplementa
response sating whether he wants the court to treat hismotionas arigng under 8 2255. If defendant eects
to have the motion considered under § 2255, he should a so state inhis response whether he has any other
grounds for arguing that the sentence is unlawful, and he should specify any such groundsin his response.
Fndly, if defendant wants the court to treat his motion as one under § 2255, he should specify why his
moation was not filed within one year of the date on which his judgment of conviction became find.

Defendant has not demonstrated that a hearing on his motion would be gppropriate a this point.
Accordingly, his request for gppointment of counsd is DENIED.

IT IS SO ORDERED this 2nd Day of August, 2005, at Wichita, Ks.



9 Wedey E. Brown

Wedey E. Brown
U.S. Senior Didrict Judge



