I N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

UNI TED STATES OF AMERI CA
Plaintiff,

No. 03-10052-01
No. 05-3434-M.B

V.
| TOBORE OSHOBE,
Def endant .
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MEMORANDUM AND ORDER

Before the court are the follow ng:

1. Def endant’s notion pursuant to 28 U S.C. § 2255
(Doc. 126);

2. Def endant’s nmotion for |eave to proceed in form
pauperis (Doc. 127);

Def endant’s notion to disqualify (Doc. 128);
Governnent’s response (Doc. 129);

Def endant’ s answer (Doc. 132);

Governnent’s response (Doc. 131); and

Def endant’ s answer (Doc. 133).

N o AW

Backar ound

The relevant facts of this case are set forth in the Tenth
Circuit’s thorough order and judgnent affirm ng defendant’s

convi cti on. United States v. ltobore Oshobe, No. 04-3088, filed

August 15, 2005. The order and judgnment was filed in this court
on Septenmber 9, 2005 (Doc. 125). Def endant did not seek
certiorari.

Mbtion to Disqualify

Citing 28 U.S.C. 8 455(a), defendant requests that this § 2255




noti on be reassigned to another judge. Def endant states that he

has “. . . never claimed that the United States District Court

Judge to which he has been assigned, is ‘biased or ‘prejudiced
as the governnment states in its notion. Rather, the defendant’s
notion to disqualify is based on personal conflict grounds.” (Doc.
132). The “conflict grounds” are:

1. Prior to trial, the court allegedly made “inpolite
comments about the novant’s country of origin” and expressed his
belief in defendant’s guilt and the strength of the governnent’s
case. It is obvious that defendant has access to the transcript
of proceedings in this court, yet he has not cited the portions of
the transcript which support this claim The court is under no
obligation to search the transcript, which approaches 1,000 pages
In length, to determ ne whether the comments were made and, if so,
t heir context.

2. Def endant cites comments by the court during defense
counsel’s cross-exam nation of a wi tness which defendant clains
destabilized and discouraged his attorney from questioning the
wi t ness about several wunspecified discrepancies between the
witness’'s testinony and prior statenents. The wi tness was Mark
Vance, a Federal Express courier, who nmade deliveries to addresses
in Pittsburg, Kansas. M. Vance identified both defendants! as
persons who accepted deliveries at one of the addresses and
def endant Oshobe who accepted deliveries at another address. M.

Vance t hought it unusual that the sane person woul d accept packages

The codefendant, Otu Kadana, was acquitted of all charges.
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at different addresses.

During M. Vance s questioning by governnment counsel, a
docunment (Exhibit 207) was projected on a TV screen and M. Vance
was asked about it. The exhibit bore the name of E. Tinon, which
was one of the fictitious nanes used in defendant’s fraudul ent

scheme. M. Vance testified that the exhibit identified the shipper

as Tinon. The exhibit was then renmoved fromthe TV screen. The
court was still reading the exhibit when it was renoved and asked
that the exhibit be put back up on the screen. The court then

remar ked: “The person who shipped the package is Franklin Covey,
isn"t it? It says shipper, Franklin Covey.” No objection was nade
to the court’s question. M. Vance responded “Ch, yes, sir, you
are correct.” M. Vance then testified that defendant gave himthe
name E. Tinon as the person who received the package (as opposed
to who shipped it).

During her cross-exam nati on of M. Vance, defendant’s counsel
questioned himregardi ng other individuals who were present when
he delivered packages, both male and fenmal e. \When the governnment
obj ected to the rel evance of defense counsel’ s |ine of questioning,

she expl ai ned t hat we believe there is a msidentification
here and we’'re trying to establish that there were a nunber of
bl ack mal es going to the addresses and that we think there has been
a msidentification and that one of the descriptions he provided
does not match a description of M. Oshobe at any time when he
lived in Pittsburg.” Def ense counsel then asked additional

questions about an individual with a goatee and an occasi on when

M. Vance had to retape a package. When governnent counsel
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obj ected, the court asked “what does this have to do with it?”,
referring to the retaping. Defense counsel’s response was:

Your Honor, because it goes to our defense of the
Def endant's understanding that he was hel ping out this
friend of Foonta's that was in N geria and that had a
conput er business and he's going to testify that the --
one of the boxes he took out of 1409 where the sane thing
was happening and where these people also had the
under st andi ng t hat 1409 peopl e were hel pi ng out this man,
t hat when he | ooked in the box that was going out of the
apartment to go to Nigeria, it contained various itens
li ke cell phones, el ectronic organi zers, | apt op
conputers, that tyPe of thing, which is consistent with
what M. Oshobe believed he was participating in.

The court then stated:

That's a wonderful speech. You ignore it, Ladies and
Gentl emen. Now, | want you to -- this man cane here for
essentially one reason and that is to identify your
client. I want you to get on with it. We're Just

casting about here hoping for sonmething to come up. Now
l et' s nove on.

(Tr. Transcript, Vol. 11, at 457-58). Defense counsel continued
to question M. Vance.

3. Finally, defendant contends that the court “encouraged a
predi sposition of guilt by appearing to be supportive of the
government” by, for exanple, telling the jurors that they could
t ake notes, but were not required to do so.

The court’s first coment during M. Vance' s testinony
reflected his confusion with an entry on an exhibit. The second
comment was nmade in response to what the court considered to be an
irrel evant statenent by defense counsel. The instruction regarding
note taking is a standard i nstruction. The court cannot fathomhow
It could indicate |lack of inpartiality.

The recusal inquiry based upon 28 U S.C. 8§ 455(a), |ack of

inmpartiality, nust be nade from the prospective of a reasonable
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observer who is informed of all the surrounding facts and

ci rcunst ances. Cheney v. United States District Court, 541 U. S.

913, ___ L. Ed. 2d __, 124 S. Ct. 1391 (2004). Defendant’s claim
of lack of inpartiality does not renotely neet this standard. The
trial lasted for a week. Thirty-four w tnesses testified. The
court made many rulings. One of the defendants was acquitted. It
is inconceivable under these circunstances that a reasonable

observer woul d have questioned the court’s inpartiality during the

trial based on the grounds cited by defendant, nuch | ess now, when
the court is called upon to decide defendant’s § 2255 noti on.

Accordi ngly, defendant’s motion to disqualify (Doc. 128) is
deni ed.

Motion Pursuant to 28 U.S.C. § 2255

Def endant clains that his trial counsel was ineffective in
several respects, each of which will be discussed. A successfu
claimof ineffective assistance of counsel nmust neet the two prong

test set forth in Strickland v. Washi ngton, 466 U.S. 668, 104 S.

Ct. 2052, 80 L. Ed. 2d 674 (1984). First, a defendant nust show
that his counsel’s perfornmance was deficient in that it fell bel ow
an obj ective standard of reasonabl eness. Second, a defendant nust
show t hat counsel’ s deficient performance actually prejudiced his
defense; in other words, that there is a reasonable probability
that, but for counsel’s unprofessional errors, the result of the
proceedi ngs woul d have different.

A 8 2255 notion is not a second opportunity at a direct

appeal . In United States v. Blackwell, 127 F.3d 947 (10th Cir.

1997), the court described the limtations of a § 2255 notion:
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Under § 2255, federal courts have authority to
vacat e sentences i nposed in violation of the Constitution
or laws of the United States, in excess of the maxi mum
aut hori zed by law, that the sentencing court was w t hout
jurisdiction to inpose, or otherwise subject to

collateral attack. . . . Grounds for successful
collateral attacks are Ilimted far beyond errors
justifying reversal on direct appeal; the renedy does not
enconpass all claimed errors in conviction and

sentencing. An error of law or fact does not provide a
basis for collateral attack unless the claimd error
constituted a fundanent al defect which inherently results
in a conplete mscarriage of justice. Accordi ngly,
m sinformati on alone cannot constitute a fundanmental
defect. Only m sinformati on of constitutional magnitude
i s cogni zabl e under § 2255.

Id. at 953-54 (internal quotations and citations omtted).
A defendant’s proof nmust overcone the “strong presunption”

t hat counsel was ineffective. Strategic choices of attorneys are

given great deference and the court wll not question tactical
decisions of trial counsel. Trial strategies necessarily evolve
wi t hout the benefit of hindsight. A high Ievel of deference is

afforded to the reasonabl eness of counsel’s performance in |ight

of all the circunstances at the tine. See United States v. Dean,

77 F.3d 329, 334 (10th Cir. 1996) and Wllianmson v. Ward, 110 F. 3d
1508, 1513-14 (10th Cir. 1997).

Failure to File a Motion to Suppress

Def endant clainms that his trial counsel failed to file a
notion to suppress evidence seized during a warrant search
authorized by a U.S. magistrate judge. The warrant is attached to
the notion, but neither the application nor what defendant refers
to as “Attachnment B” are included. It is not the court’s job to
obtain these docunents or to construct argunents for defendant.

Def endant al so attenpts to support his claim by what he terns as
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a “personal account of execution of search warrant” consisting of
fifteen pages of non-evidentiary discussion of what supposedly
occurred prior to and during the search and why defendant believes
the search was illegal. This “account” is conpletely irrelevant,
of course. Finally, defendant clainms that he was told by another
attorney that a notion to suppress would have been appropriate.
This, too is irrelevant.

Def endant’s counsel’s decision not to pursue a notion to
suppress was a strategic call. Def endant does not appear to
recogni ze that he woul d have had the difficult burden to chall enge
the validity of the warrant search, nor does he seemto appreciate
that it would be rare indeed for a district judge to invalidate a
warrant search authorized by a U S. magistrate judge. The court
finds that defendant has failed to neet his heavy burden to
denonstrate that his rights wunder the Fourth Anmendnent were
violated by the warrant search, a necessary prerequisite to an
i neffective assi stance of counsel claim Even if defendant could
make such a showing, he also has failed to denonstrate that his
counsel’s decision to forego a notion to suppress was ineffective
assistance. See United States v. Owmens, 882 F.2d 1493, 1497-1502
(10th Cir. 1989).

Fal se Testinbny Before the Grand Jury

Def endant contends that a governnment agent gave false and
m sl eading testinmony to the grand jury and that his counsel was
I neffective for not noving to dismss the charges on that basis.
Def endant has attached two snippets of the agent’s grand jury

testinony. In one, he refers to “their confession was they were
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doing it for a gentleman in Nigeria . . .” In the other, the agent

testified that “They admt to participating in the schenme, yes, but

t hey advise that they weren't the head guy.” Defendant’s argunent
appears to be that while he nade a “statenent,” he did not
“confess.” This is a frivolous argunent, especially since that

essentially was defendant’s defense. See the Tenth Circuit’s Order

and Judgnent, pp. 19-20.

Failure to I npeach Wth Grand Jury Testi nony

Def endant contends that his counsel failed to inpeach the
agent with the supposedly false grand jury testinony. Defendant
makes sweepi ng conclusory assertions that “The jurors could have
drawn reasonable inference that Agent Empt was capable of
m sl eadi ng fact finders such as themselves. They could also have
seen that for some undisclosed reason, known only to him that he
had an ill intention towards the defendants in this case.” Aside
from a total |ack of evidentiary support for these assertions,
def ense counsel ' s deci sion whether to use grand jury testinony to
Ccross-exam ne agent Emmot was anot her judgnent call. Defendant has
not denonstrated that counsel’s decision neets either of the

Strickland requirenents.

Failure to | nvestigate

Def endant contends that his counsel did not follow up on
“peripheral research on the possibility of innocent individuals
being used in the furtherance of a fraudul ent schenme,” research
whi ch def endant cl ai ns had been conducted by his fam |y nenbers and
close friends. Defendant contends that the information could have

been used to show that trial testinony of one of the governnent
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agents was fal se.

Attached to defendant’s notion and “answer” is what purports

to be internet docunents reporting on an F.B.l. investigation
entitled “Operation Cybersweep.” Ironically, the docunents appear
to describe “re-shipping scans” exactly like the one of which

def endant was convicted. Aside fromthe fact that the materials
relied upon by defendant were first released during defendant’s
trial, defendant has not explained how his counsel could have
succeeded in getting evidence of Operation Cybersweep before the
jury and, nore inportant, how the evidence would have benefitted
his case, nmuch less resulted in an acquittal. Quite to the
contrary: if the contents of materials describing the schene
outlined in Operation Cybersweep had been presented to the jury,
the jurors imedi ate reacti on woul d have been “that’s exactly what
def endant was doing.”

The Stipul ati on and Def endant’s Sent ence

Def endant contends that his counsel was ineffective because
she failed to renmove | anguage froma stipulation which “. . . could
| ead to enhancenent during sentencing if novant got convicted.”

Def endant and the governnent entered into a stipulation which
read, in its entirety: “The parties stipulate that the known IP
addresses of the conputers being used to defraud the merchants in
this case reveal that said conputers were |ocated in Africa and
Eur ope.” The court went over the stipulation and advised
def endant, in part:

A stipulation is an agreenent, a binding agreenent,

that you gentlenmen are entering into with the United
States Attorney that inthis caseis relieving the United
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obligation to prove certain

States Attorney of its
t he of fenses charged.

essential elenments of
* * *

You do not have to agree to this stipulation.

That's the inportant thing. Because of the
presunption of innocence, because of the Governnent's
obligation that never shifts to you to prove that you
commtted these crines, you do not have to stipul ate and
-- now, if you do stipulate then I'mnot going to |let you
go back on it later. | mean, this is the kind of a
deci sion you have to make now because it's going to
effect the evidence that cones in and it's going to
effect the instructions that | would give to the jury.

But | want you to understand that you do not have to do

this. You may wish to do it and that's, that's something

that you need to talk about with your |awers and |et

t hem advi se you; but in the end, it's your decision, not

your | awyers' decision, whether to do this.

(Tr. Transcript, Vol. 11, at 343-46).

Def endant, through his counsel indicated “. . . heis wlling
to go along with that stipulation because it’s his understandi ng
that it does not take away the obligation of the Government to
prove that he knew that soneone was using credit cards illegally.”
The court then took the noon recess so that defendant could review
the stipulation. Followi ng the recess, and in the absence of the
jury, the court continued his discussion with defense counsel and
def endant regarding the effect of the stipulation. At the end of
the discussion, the court addressed defendant directly and he
responded “lI don’t have any questions at this time right now’”
(Doc. 98, Tr. Transcript, Vol. 11, at 341-62).

Def endant’ s base offense level was increased by two points
pursuant to U.S.S. G § 2B1.1(b)(1)(8)(B) because a substantial part
of the fraudul ent schenme was comm tted outside the United States.

Def endant is correct that his counsel did not advise himin
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open court that the stipulation could affect his sentence if he was

convicted. Whether counsel did so in conversation w th defendant
IS unknown. The court did not advise defendant, either. There is
nothing in the presentence report to indicate that the two point
enhancenment was based solely on the stipulation. On the contrary,
there was an abundance of evidence apart from the stipulation
regarding the interstate and foreign comrerce aspects of the
schene, none of which was in dispute. Sone of the evidence was
provi ded by defendant, who testified that his receipt, repackagi ng
and shi pnent of goods to Nigeria was strictly innocent. The jury
di sregarded defendant’s totally bogus testinmony, and rightly so.
The court of appeals was not persuaded, either.

Nevert hel ess, assum ng for purposes of argunment that defendant
sonehow was m sl ead regarding the effect of the stipulation and he
woul d have refused to enter into the stipulation had he known t hat
it could result in a two point increase to his base offense |eve
and he could show that the stipulation was the sole basis for the
enhancenent, he still would not be entitled to the relief he is
seeki ng: resentencing. Defendant was sentenced to the top of the
(then mandatory) sentencing guideline. I f defendant should be
resentenced, the court would not be required to follow the (now
advi sory) guidelines but instead would be limted only by the
statutory maxi numpenalty of ten years i nprisonnent for defendant’s
conviction of interstate transportation of stol en goods (18 U.S. C
8§ 2314). Applying the sentencing factors set forth in 18 U. S C
8§ 3553, the court, at the very | east, would reinpose the 41 nonth

sentence and would give serious consideration to increasing the

-11-




sentence to much closer to the statutory maxi num (The court
seriously considered an upward departure at the tine of the
ori gi nal sentence, know ng that defendant will be able to avoid an
I mportant part of his sentence, restitution, because he will be
deported.) Def endant’ s top-of-the-guideline sentence under the
(then mandatory) guideline should be a clear indication to al
concerned that the court had no intention of inposing a |esser
sentence and would not consider doing so if defendant should be
resent enced.

Fai lure to Subpoena Wtness

Def endant contends that his counsel did not subpoena two
wi t nesses whose counsel had i nformed her that if called, they would
elect their rights under the Fifth Amendnent and would refuse to
testify. According to defendant, these w tnesses would have
testified that defendant “. . . only helped to package itens at

t hat residence and that [defendant] did not unpack, ship out, sign

for, or receive packages at their residences. Also they could have

testified that [defendant] was not present at their residence when
t he packages were unpacked, shipped out, signed for or received at
their residence.” Defendant contends that his counsel should have
told the witnesses’ attorney that the witnesses were “. . . not
going to testify about their own conduct and that all questioning
would be Iimted to [defendant’s] conduct.”

At the outset, it is inportant to observe that defendant has
not offered any evidence that the wtnesses would have testified
in the manner he cl ai ns. But beyond this, defendant’s assertion

that the witnesses could self-limt their own testinony to matters

-12-




favorable to defendant is without nmerit. Defendant’s counsel was
not ineffective for failing to subpoena w tnesses whom she knew,
t hrough contact with their attorney, would refuse to testify.

United States v. Crawford, 707 F,2d 447, 449 (10th Cir. 1983)

(Neither the governnment nor a defendant may call a wi tness know ng
that the witness will assert the Fifth Amendnent.)

Fai lure to Chall enge Photo Spread

Def endant contends that his counsel failed to “. . . present
evidence to show unreliability of prejudicial out-of-court photo
i dentification procedure and in-court identification of the novant
prior to trial and during trial.” Def endant’s argunment is
difficult to follow but he seens to be claimng that a photo spread
shown to two wi tnesses by a governnent agent was inpermssibly
suggestive because he was the only person wearing an orange
junmpsuit and that his counsel did not utilize the photo spread to
I npeach the credibility of the wtnesses who made in-court
i dentifications of defendant.

Def endant has attached two menoranda of w tness interviews
prepared by the investigator for the public defender’s office. One
concerns an interview of Mark Vance, the other of John Steele.
Bot h delivered packages to the addresses in Pittsburg.

The Vance interview report states, in relevant part:

| also asked Vance if he was certain that he w tnessed

“Teenmon” or Teeteenon” signing for packages at both

addresses using different nanes. He said yes and that he

could pick out *“Teenon” or Teeteenon' s” picture. He
said, in fact, he was shown a series of photographs by

t he Secret Service and he i medi ately picked hi mout. He

said also that John at UPS al so picked out “Teenon” or
Teet eenon.”
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The Steele report states:

| asked Steele to tell me about the identification

process, of the two B/Ms, that the Secret Service Agent

used. He said that he was asked by Special Agent Emmmopt

to |l ook through several photographs to see if he could

find the two individuals he dealt with at 1800 S. Pine

St., #2. Steele said he |ooked at the photos and

recogni zed the taller B/M first. He said he believed

this person was photo #5. He said that he then conti nued

to |l ook through the photos for the shorter B.M Steele

said that he saw two photos that he felt were very

simlar |ooking to the shorter BIM Steele said he told

Speci al Agent Emmot, “it’s real close.” He said Special

Agent Emmot told him “pick one.” Steele said he told

Speci al Agent Emmmot, “if | had to guess, I’'ll say this

one.” Steele said he pointed to the photo on the right

side of the page instead of the left side. He said

Speci al Agent Emmot stated “that’s him”

Based on the record, the court cannot determ ne whether the
photo spread provided by defendant is the one used by the
governnment agent, nor can it be determned from investigator
Martinez' s reports whether the individual identified by Vance and
Steel e was, or was not, defendant. The court has reviewed the
testi nmony of Vance (Tr. Vol. Il at 44-60) and Steele (Tr. Vol. III
at 471-98 and 526-36). Most of their testinony deals with matters
other than identification and, to the extent identification was
covered, it is unclear howcross-exam nati on using the photo spread
woul d have inpacted either witness' s testinony, much |Iess how it
woul d have called their testinony into question.

As the Tenth Circuit noted in its Order and Judgnment,
def endant’ s defense was that he did not realize that the materi al
he was receiving had been obtained through fraudul ent means (Slip
Op. at 19). Def endant did not put forth a “m staken identity”
def ense and he has not shown how his counsel was ineffective for

failing to assert one (assumng that is the contention defendant
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I s making).

Concl usi on

The court determnes that the files and records concl usively
show that defendant is entitled to no relief. Defendant received
afair trial. Hi s counsel did the best she could with what she had
to work with, i.e., a clearly-guilty client who sought to avoid
conviction by a tall tale which a ten year old child would have
seen t hrough. Defendant, represented by retained counsel, took an
unsuccessful appeal. His § 2255 notion has no nerit. Defendant
must finish his sentence and then be deport ed.

Defendant’s motion for |eave to proceed in form pauperis
(Doc. 127) is granted. Hi s nmotion pursuant to 28 U S.C. § 2255
(Doc. 126) and his nmotion to disqualify (Doc. 128) are overrul ed.

A nmotion for reconsideration of this order pursuant to this
court's Rule 7.3 is not encouraged. The standards governing
notions to reconsi der are well established. A notion to reconsider
is appropriate where the court has obviously m sapprehended a
party's position or the facts or applicable | aw, or where the party
produces new evi dence that coul d not have been obtai ned t hrough t he
exerci se of reasonable diligence. Revisiting the issues already
addressed is not the purpose of a notion to reconsider and
advanci ng new argunents or supporting facts which were otherw se
avail abl e for presentation when the original notion was briefed is

| nappropriate. Coneau v. Rupp, 810 F. Supp. 1172 (D. Kan. 1992).

Any such notion shall not exceed three pages and shall strictly

conply with the standards enunciated by this court in Conmeau V.

Rupp. The response to any notion for reconsideration shall not
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exceed three pages. No reply shall be filed.
I T 1S SO ORDERED.
Dated this 6t h day of March 2006, at Wchita, Kansas.

s/ Nbonti Bel ot

Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE
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