INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
JAMESL. CAMPBELL
Petitioner/Defendant,

Case No. 03-60018-01-WEB
04-3383-WEB

V.

UNITED STATES OF AMERICA,
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Respondent/Plantiff.

MEMORANDUM AND ORDER

Now before the Court isthe motionof petitioner James L. Campbell, to vacate, set aside or correct
his sentence under the provisons of 28 U.S.C. 8 2255. A review of the record reflectsthat Petitioner was
found to have violated the terms of his supervised release and that termwas revoked on October 14, 2003.
(Doc. 21). TheCourt revoked Petitioner’ s supervised rel ease and sentenced him totwo years. (Doc. 22).
Judgment was entered on October 15, 2003. (Id.). No direct appeal wasfiled.

On October 7, 2004 Petitioner timely filed this action under 28 U.S.C. §2255. Peitioner aleges
the following grounds for rdief: 1) That the indictment did not list supervised release as a part of the
charged offenses, in violationof his Fifth Amendment rights; 2) his Sixth Amendment rights were violated
because the supervised release exceeded the statutory maximum permitted by law for the offenses for
which he was convicted; and 3) ineffective assstance of counsd. The Government responds by asserting
that Petitioner is procedurdly barred from raising these clams. Petitioner did not file atraverse.

Fallureto fileadirect appeal impairsadefendant’ s ability to chalenge his sentence. A section 2255



motioncannot be used to test the legdity of mattersthat should have beenraised on direct appedl. United
Satesv. Khan, 835 F.2d 749, 743 (10th Cir. 1987). To permit review of the meritson issuesfirs raised
in a 2255 motion, Petitioner “must show both cause for the default and that failure to consder the claim
would result in actud prgudiceto hisdefense...” United Satesv. Harms, 371 F.3d 1208, 1211 (10th
Cir. 2004). Alternatively, Petitioner can overcometheprocedurd bar if hecan show that failing to consider
his clams would be tantamount to a fundamental miscarriage of justice. United States v. Cervini, 379
F.3d 987, 991 (10th Cir. 2004).

In March, the Government raised the issue of procedurd bar; however, Petitioner did not reply.
Cf. Hardiman v. Reynolds, 971 F.2d 500, 505 (10th Cir. 1992) (a petitioner must be given notice and
a reasonable opportunity to respond after rasng the issue of procedura bar). Petitioner offers no
explanationfor falingto file adirect gpped nor does he argue that his sentence will result in a miscarriage
of judtice. Petitioner does dlege pregjudice from his sentence because it exceeds the statutory maximum
but, as will be explained later, this argument is meritless. Hence, Petitioner’s clams not relating to
ineffective assstance of counsd are procedurdly barred. Massarov. United States, 538 U.S. 500, 509
(2003) (failure to raise an ineffective assistance of counsd clam on direct appea does not bar the claim
from being brought in alater 2255 motion).

The Court will address Petitioner’ sremaining dam of ineffective assistance of counsdl. To prevall
on an ineffective assistance of counsel dam, Petitioner must show that his counsd’s representation fell
bel ow an objective standard of reasonableness and that but for these errors, the results of the proceeding
would have been different. Strickland v. Washington, 466 U.S. 668, 687 (1984).

Petitioner daims his counsel was uncondtitutiondly deficient because counsdl faled to object to the
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imprisonment received for violating his supervised release. This, Petitioner dleges, is error because when
combined with his prison time for the initid crime, it exceeds the maximum statutory pendty. The Tenth
Circuit has hdd that 18 U.S.C. § 3583 “authorizes the revocation of supervised release even where the
resulting incarceration, when combined with the period of time the defendant has dready served for his
ubgtantive offense, will exceed the maximum incarceration permissible under the substantive statute.”
United Sates v. Robinson, 62 F.3d 1282, 1285 (10th Cir. 1995). Counsd’s actions cannot fal below
the objective standard of reasonableness for failing to object to a sentence that is not erroneous. Even if
counsdl had objected, the resulting sentence would not have been any different becauseit is consstent with
thelaw. Petitioner has falled to show that counse’s actions fail either prong of Strickland. Strickland,

466 U.S. at 687.

ITISORDERED FORTHEREASONSSET FORTH ABOVE that Defendant’ smotionfor relief
under the provisions of 28 U.S.C. Section 2255 (Doc. 24) be DENIED, and
IT ISFURTHER ORDERED that a Certificate of Appedability under the provisons of 28 U.S.C.

Section 2253 should be and hereby is DENIED.

SO ORDERED this 16th  day of June, 2005.

g Wedey E. Brown

Wedey E. Brown, Senior U.S. Didrict Judge
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