IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

MARC PI ERRE HALL,

Pl ai ntiff,
ClVIL ACTI ON
VS. No. 02-3214-SAC
CI TY OF CHARLOTTE, NORTH CAROLI NA,
et al .,
Def endant s.
ORDER

By an order dated March 30, 2004, the court granted
def endants’ notion for summary judgnent and dism ssed w thout
prejudice all clains remaining in plaintiff’s conplaint, pursuant
to 42 U.S.C. 1997e(a). On February 4, 2005, the Tenth Circuit
Court of Appeals issued its mandate affirm ng that decision. See

Hall v. City of Charlotte, Appeal No. 04-3142.

By an order dated May 18, 2005, the court denied plaintiff’s
notion under Fed.R Civ.P. 60(b) for relief from judgnent.
Plaintiff’'s appeal from that order is currently pending before

the Tenth Circuit Court of Appeals. See Hall v. City of

Charlotte, Appeal No. 05-3229.

By an order dated August 16, 2005 (Doc. 127), the court
denied plaintiff’s “Second Motion for Reconsideration Pursuant to
Rule 60(b)1,2,3,4,6 F.R. CV.P” (Doc. 126) and plaintiff’s “Motion
Requesting Certification O The Rule 60(b) Second Application As
Required To The U.S. Court of Appeals” (Doc. 125). Plaintiff

filed a notice of appeal (Doc. 130) which generated Appeal No.



05- 3345. Plaintiff’s request for consolidation of his two
pendi ng appeals (Appeals 05-3229 and 05-3345) into a single
appeal is a request that should be presented to the Tenth Circuit
Court of Appeals rather than this court.?

Currently before the court is plaintiff’s “Mtion for Order
pursuant to Rule 41(e) Fed.R Civ.P. and Affidavit and Notice to
file RICO Civil Suit” (Docs. 128 and 129).

The court liberally construes plaintiff’s pro se notion for
an order “pursuant to Rule 41(e)” of the Federal Rules of Civi
Procedure as filed under Rule 41(g)? of the Federal Rules of
Crimnal Procedure, and as seeking the return of funds he clains
were unlawfully taken from his inmate trust fund account and
forwarded to this court for payment on plaintiff’s outstanding
filing fee obligations. Plaintiff clains that $124.57 was
illegally withdrawn without a court order to pay the bal ance of
the filing fee due in Case No. 02-3214, and that this court
applied the illegal paynment to plaintiff’s appeal No. 04-3142.

Plaintiff next <claims a paynment of $15.00 was taken and

By an order dated Septenber 9, 2005, the Tenth Circuit Court
of Appeals dism ssed appeals 05-3229 and 05-3345, pursuant to
appel lant Hall’s notion.

2As anended in 2002, Fed.R CrimP. Rule 41(g), regarding
notion to return property, corresponds to fornmer Rule 41(e).
Rul e 41(g) now provides that “[a] person aggrieved by an unl awf ul
search and seizure of property or by the deprivation of property
may nove for the property's return” by filing a notion “in the
di strict where the property was seized.” These crimnal rules do
not apply where there is no crimnal proceeding connected to the
sei zure.



erroneously applied to Case 98-3401, a case plaintiff
characterizes as having no outstanding fee obligation.

The court finds nothinginplaintiff’ s allegations to support
application of Rule 41(g) in this case. Nor does the court find
any basis for plaintiff’s claim of error by the court in
crediting funds submtted to this court for paynment of
plaintiff’s outstanding filing fee obligations.

Court records reflect paynments received from plaintiff’'s
inmate account on My 9, 2005 ($124.57) and August 8, 2005
($15.00), which were applied to plaintiff’'s outstanding fee
obligations.® No separate court order for these withdrawals from
plaintiff’s inmate account was required. See 28 U. S C

1915(b) (2) (“After paynent of the initial partial filing fee, the

3The foll owi ng outstanding fee obligations existed prior to
paynents received by the court on May 9, 2005:
$78. 00 remai nder owed on $150.00 district court
filing fee in Hall v. Tucker, Case No. 97-
3098, assessed May 5, 1997
$150.00 district court filing fee in Hall v. Reno,
Case No. 98-3401, assessed February 18, 1999
$150.00 district court filing fee in Hall v. Reno,
Case No. 00-3291, assessed Decenber 27, 2000
$255.00 appellate filing fee in first appeal (Appeal O04-
3142) in Hall v. City of Charlotte, Case No. 02-
3214
$255.00 appellate filing fee in second appeal (Appeal
05-3229) in Hall v. City of Charlotte, Case
No. 02-3214

Applying the paynments received May 9 and August 8 in 2005 to
plaintiff’ s ol dest obligations, these paynents first satisfied
t he out standi ng $78. 00 bal ance in Case No. 97-3098, and were then
applied to the outstanding fee obligation in Case No. 98-3401.
As a result, the balance due in Case No. 98-3401 is now $88. 43.

3



prisoner shall be required to nmake nont hly paynments of 20 percent
of the preceding nonth’s income credited to the prisoner’s
account. The agency having custody of the prisoner shall forward
paynents from the prisoner’s account to the clerk of the court
each tinme the amount in the account exceeds $10 until the filing
fees are paid.”). Accordingly, plaintiff’s notion is deni ed.

I T 1S THEREFORE ORDERED t hat plaintiff’s notion for an order
(Doc. 128) for the return of funds advanced to this court for
application to plaintiff’s outstandi ng fee obligations is deni ed.

IT 1S SO ORDERED

DATED: This 13th day of Septenmber 2005 at Topeka, Kansas.

s/ Sam A. Crow
SAM A. CROW
U.S. Senior District Judge




