INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

KENNETH R. SELLERS,

Rantiff,
V. Case No. 02-3055-DJW
DEBORAH BUTLER, et d.,

Defendants.

MEMORANDUM AND ORDER

Pantff Kenneth Sdllers (“Flantiff”) brings this 42 U.S.C. § 1983 action dleging deliberate
indifferenceto his serious medica needsinviolaionof the Eighth Amendment. In hisAmended Complaint,
Pantiff seeks damages and injunctiverdief fromfivecorrectiona officers, aswdl as Prison Hedlth Services
as an entity. The matter is currently beforethe Court on (1) motionfor summary judgment filed by the five
correctiona defendants (doc. 138); and (2) motion for partid summary judgment filed by the five
correctiona defendants (doc. 167). For the reasons set forth in detail below, both motionswill be denied.
A. Uncontroverted Facts®

1. Pantiff was in the custody of the Kansas Secretary of Corrections from May 2001 to

February 2004 a the following inditutions:
May 2001 to June 2001: El Dorado Correctiond Facility;
June 2001 to July 2003: Ellsworth Correctiond Facility; and

July 2003 to February 2004:  Hutchinson Correctiond Facility.

The following facts are uncontroverted or, if disputed, are viewed in a light most favorable to
Pantiff.



Defendant Deborah Butler (“Butle™) is an employee of the Kansas Department of
Corrections (“KDOC") and was the Director of Nursing for Prison Hedlth Services at
Ellswvorth Correctiond Facility during the time Plaintiff resded there.

Defendant William Cummings (“Cummings’) is Correctional Manager / Secretary of
Corrections Designee for the Kansas Department of Corrections.

Defendant Cody Couch (“Couch”) was Plaintiff’s Unit Team Counsdor a Ellswvorth
Correctiond Facility.

Defendant Raymond Roberts (“Roberts’) was the Warden at Ellsworth Correctional
Facility when Plaintiff resded at the facility. Roberts supervised Couch.

Defendant Roger Werholtz (“Werholtz”) is the Secretary of Corrections for the KDOC.
When Fantiff arrived at Ellsworth Correctiona Facility during the first week of June 2001,
he requested an eye exam.

On dune 7, 2001, Plaintiff had an eye examination within the facility.

On June 12, 2001, Paintiff was examined by an outsde optometrist, Dr. Murphy, who
made a prdiminary diagnoss of glaucoma, photophobia and high eye pressure. Dr.
Murphy prescribed eye glasses for Plaintiff and suggested agradient tint be added to the
lensesinorder to rdieve the symptoms of photophobia. He further referred Plaintiff toan

ophthamologist.



10.

11.

12.

13.

Fantiff informed the saff of EllsworthCorrectiona Facilityand PrisonHealth Servicesthat
light, particularly sunlight, caused him eye pain and discomfort. Without tinted glasses,

Fantiff stayed inhis cel and did not go outside during time designated for outside ectivity.

On duly 31, 2001, Paintiff was seen by the ophthamologigt, Dr. Griffith. The preiminary
diagnogis of glaucoma was confirmed. Dr. Griffith noted that Plaintiff’ s eye pressure was
elevated, which can cause damage to the optic nerve and irreversible loss of vison if not
treated. Dr. Griffith wrote a prescription for eyeglasses that was different from Dr.
Murphy’s and also wrote a prescription for eye drops. Dr. Griffith noted that Plaintiff’s
condition needed to be monitored.

OnAugug 10, 2001, inresponseto aninquiry by Fantiff regarding the satus of histinted
glasses, Defendant Butler informed Paintiff that clip-on sunglasses were available for
inmatesto purchase a Ellsworth Correctional Fadility. At thistime, however, Plantiff hed
gtill not received the prescribed eye glasses to which the clip-ons could be attached.
Faintiff was seen by Dr. Griffith again on August 23, 2001. Dr. Griffith asked Plantiff if
he had been taking the eye drops, and Fantiff informed Dr. Griffith that he had not
received his prescription eye drops. Although Dr. Griffith noted that the pressure in
Haintiff’s eyes was better/lower, he adso indicated that “Petient is at high risk to suffer
marked [decrease] vison if IOP not controlled to target level mid to low teens.” Dr.
Griffithprovided Pantiff witha sample of the prescribed eye drops at the August 23, 2001

gppointment.
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Defendant Butler, upon learning of Plaintiff’s statement to Dr. Griffith that he had not
received his prescription eye drops, contacted Dr. Griffith and accused Rantiff of lying.
Fromthe end of August 2001 to the end of July 2003, the facility clinic staff administered
the prescribed eye drops. During thistime period, Plaintiff wasabsent from the medication
ling, as noted by the“A” on the monthly medication adminigiration records, because his
medication supply had been depleted and the reorder not yet placed and/or received or
because Plaintiff had not been informed that the reordered medication had arrived at the
fadility.

Inher depogition, Defendant Butler testified thet if a patient approached her withaquestion
that she could not answer, Defendant Butler either researched the issue, consulted aperson
who could provide the answer, or referred the patient to an individual who could provide
the answer.

Sometime prior to September 2001, Plaintiff asked Defendant Butler for assstance in
interpreting the physcian’ sindructions regarding caring for and tregting his eye conditions.
Notwithstanding her knowledge that Plantiff was suffering from glaucoma, a serious
medica condition, Defendant Butler advised Plantiff to wait until his next eye gppointment
in order to ask the physician himsdif.

When Raintiff subsequently sought information from another individud within the hedlth
clinic, Plaintiff was told by Defendant Butler that he was not to seek assistance from

anyone in the clinic other than Defendant Butler.
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Pantiff filed a grievance on September 3, 2001, regarding the length of time that had
passed since he was fird given a prescription for glasses and the unavalability of his
prescription eye drops.

OnSeptember 6, 2001, Rantiff’ sprescriptioneyeglasses arrived at EllsworthCorrectional
Feadlity. Upon receipt, Plaintiff complained that the eyeglasses were not tinted as
prescribed.

On September 17, 2001, Pantiff filed a second grievance regarding inadequate hedlth
care for hiseye problems.

On September 26, 2001, Warden Roberts issued an interdepartmental memorandum in
response to Paintiff’'s two grievances with the following findings “ECF and PHS have
provided appropriate medical care. No further actions necessary.”

On October 9, 2001, Plaintiff had an appointment with Dr. Griffith, who reported
better/lower pressure in Plaintiff’ s eyes.

On October 10, 2001, Plaintiff filed an gpped of his grievance.

On October 12, 2001, Pantiff presented himsdf for dispensation of his eye drops and
noticed that, dthough new, the seal on the bottle had been broken and the bottle of
medication to did not resemble the prior bottles of medication.

Out of fear of ether receiving medication other than that prescribed, receiving
contaminated medication, or usng aneye drop dispenser used by someone esethat could
cause some sort of an eye infection, Plaintiff refused to recelve the medication until a

reasonable explanation was provided.
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Fantiff made an inquiry on October 13, 2001 with respect to the discrepancy in the
appearance of the bottle presented on October 12, 2001 and was told that he would not
recelve any other or additiona medication for thirty days if he did not take the medication
presented.

In an effort to resolve the discrepancy, Plantiff sought the assistance of defendant Couch,
Unit Team Counselor, on October 15, 2001.

On October 15, 2001, three days after voidng his concerns, Paintiff receved a
memorandum from Prison Health Services staff indicating the medication was the proper
medication and had not been tampered with. Plantiff received a amilar response from
Defendant Couch on October 23, 2001.

By virtue of the discrepancy in the appearance of the medication, the broken sed and the
passage of time in recaving an explanation, Plantiff did not receive his medication from
October 12 through October 15, 2001.

At some time between mid-October and mid-November, Plantiff learned from the
optometry assstant that it was Defendant Butler who made the decison to disregard the
suggestion within the prescription to tint Plaintiff’ s glasses.

Soon thereefter, Plaintiff was cdled out for an appointment with the optometry assstant,
who informed Pantiff that she would not document Defendant Butler’ s conduct for fear

of getting into trouble.
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During this discussion between Plantiff and the optometry assistant, Defendant Butler
entered the roomand ingtructed Raintiff to direct dl questions to Defendant Butler and not
the fadlity optometry assgstant. Plaintiff was informed by Defendant Butler that further
action would be taken againgt him if he disregarded this directive.

After returning to his cel, Flantiff wasinformed by Defendant Couch that if Plantiff again
contacted the optometry assistant, Defendant Couchwould charge Flaintiff with saking.
OnOctober 26, 2001, Secretary of Corrections Desgnee Cummingsissued adecisonon
goped, finding that Plaintiff has access to adequate medicd care.

On November 26, 2001, Paintiff had an appointment with Dr. Griffith, who found
Haintiff’s condition to be dightly worse. Dr. Griffith noted mild photophobia, prescribed
rose-tinted eyeglasses and provided a different prescription eye drops to improve/lower
the pressure.

On January 24, 2002, Rantiff had an appointment with Dr. Griffith, who reported the
pressure was lower and had improved.

On dune 6, 2002, Paintiff had an appointment with Dr. Griffith, who found the pressure
was higher and prescribed different eye drops.

On August 5, 2002, Rantiff had an appointment with Dr. Griffith, who found improved
pressure in the target range.

On December 3, 2002, Plantiff had an agppointment with Dr. Griffith, who found the

pressure higher and prescribed different eye drops.
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OnMarch6, 2003, Raintiff had an gppointment with Dr. Griffith, who found the pressure
to be the same and prescribed a new type of eye drops.

On April 8, 2003, Plantiff had an appointment with Dr. Griffith, who found the pressure
improved and in the target range. New eyeglasses were prescribed.

On May 13, 2003, Plaintiff had an gppointment with an optician who fitted him for new
prescriptioneyeglasses. A check with Dr. Griffith established that the eyeglasses were to
be tinted. The eyeglasses were ordered on that date.

On duly 29, 2003, Rantiff was transferred to Hutchinson. Plantiff notified hedth saff
immediately upon his transfer that he was scheduled to see Dr. Griffith in early August.
On Augug 29, 2003, Plaintiff was seen by Dr. Williams, who referred him to an
ophthalmologist for treatment. An gppointment subsequently was made for Plaintiff to see
Dr. Depenbusch, an ophthamologit.

OnSeptember 2, 2003, Fantiff was seenby Dr. Torrence, an optometrist, who continued
the prescriptioneye drops and requested follow-up infour months. After thisappointment,
Dr. Torrence determined it was not necessary for Plaintiff to see Dr. Depenbusch and
Pantiff’ s gopointment was cancdled. Dr. Torrence subsequently assumed the care and
trestment of Plaintiff’s medical condition.

In October 2003, Plaintiff had to wait days betweenrecaving his medication while it was
restocked by the facility.

On November 18, 2003, Plaintiff was seen by the clinic Advanced Registered Nurse

Prectitioner (*ARNP”), who found Plantiff’s eyes were doing well.



49. On December 10, 2003, Plaintiff had aroutine eye exam with Dr. Ellis.
50. On January 6, 2004, Plaintiff was seen by Dr. Rettig, Plantiff’s expert ophthamologist.
Dr. Rettig noted that she hoped further treetment would be provided to Raintiff inthe form
of laser or other type of surgery to help prevent more vison lossin Plaintiff’s eyes.
51.  Although Faintiff was rdeased fromK DOC custody on February 24, 2004, he has Snce
returned to KDOC custody and currently is incarcerated at the Norton Correctiond
Facility in Norton, Kansas.
B. Legal Standard for Summary Judgment
Summary judgment is appropriate if the pleadings, depositions, answers to interrogatories, and
admissons onfile together withthe affidavits, if any, show no genuineissue as to any materid fact and that
the moving party is entitled to ajudgment asamaiter of law.? A factud disputeis* materid” only if it “might
affect the outcome of the suit under the governing law.”® A “genuing’ factua dispute requires more than
amere scintilla of evidence*
The moving party bearstheinitia burden of showing the aosence of any genuine issue of materid

fact.> Once the moving party meets its burden, the burden shiftsto the non-moving party to demonstrate

?See Fed. R. Civ. P. 56(c); Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247 (1986).
3Anderson, 477 U.S. at 248.
“Id. at 252.

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986); Hicksv. City of Watonga, 942 F.2d
737, 743 (10th Cir. 1991).



that genuine issuesremain for trid “ asto those dispositive matters for whichit carriesthe burden of proof.”®
The non-moving party may not rest on its pleadings but must set forth specific facts.’

“[W]e mugt view the record in a lignt most favorable to the parties opposing the maotion for
summary judgment.”® Summary judgment may be granted if the non-moving party’s evidence is merdly
colorable or is not significantly probative.® Essentialy, the inquiry is “whether the evidence presents a
auffident disagreement to require submisson to a jury or whether it is so one-sSded that one party must
prevail asamatter of law."1°
C. Discussion

1. Congtitutional Violation: Deliberate Indifference

Conditions of prisoner confinement create an obligationonthestateto provideadequatehedthcare
for a prisoner.* In light of this duty, the Tenth Circuit has held that “[g] prison officid’s deliberate
indifference to an inmate' s serious medical needs violates the Eight Amendment.”*? Not all failures to
provide hedth care, however, rise to the level of a conditutiond violaion. In order to state a cognizable

dam, a prisoner must dlege acts or omissons by the prison officia sufficiently harmful to evidence

®Applied Genetics Int'l, Inc. v. First Affiliated Sec., Inc., 912 F.2d 1238, 1241 (10th Cir.
1990).

Id.

8Deepwater Invs., Ltd. v. Jackson Hole Ski Corp., 938 F.2d 1105, 1110 (10th Cir. 1991).
°Anderson, 477 U.S. at 250-51.

199,

UEstelle v. Gamble, 429 U.S. 97, 103 (1976).

12Sealock v. Colorado, 218 F.3d 1205, 1209 (10th Cir. 2000).
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deliberate indifference to serious medical needs.® Inthe case of asupervisor, the supervisor may be held
lidblein his or her individud capacity under 8 1983 for the actions of a prison officia subordinate only if
the supervisor participated or acquiesced in the condtitutiona violaion of the prisoner.*

“Ddiberateindifference’ is andyzed according to anobjective and subjective component.®> Under
the objective component, deliberate indifference occursif the deprivationis of a suffidently serious nature,
whichthe Tenth Circuit has held is* one that has been diagnosed by a physician as mandating treatment.”®
Under the subjective component, Flaintiff must establishthat the “ defendant(s) knew he faced a substantial
risk of harm and disregarded that risk, by failing to take reasonable measures to abateit.”’

a. Obj ective Component

As for the objective component, Defendants in this case readily acknowledge that Plaintiff’s
glaucomaisaserious medica condition. Defendants were first put on notice of Plaintiff’ sserious condition
June 12, 2001, when Plaintiff was diagnosed by Dr. Murphy with glaucoma and photophobia, followed
by correspondence from Dr. Murphy outlining the condition, its risks and treetment and a cdl regarding
Setting up an gppointment for Alaintiff. Defendants were again put on notice of the seriousness of Flantiff's
conditionwhen Plantiff subsequently was seen by Dr. Griffith, who diagnosed plantiff withbilatera chronic

openangle glaucomawithoptic disc cupping, and noted in his reports that Plaintiff was at risk of suffering

BEgtelle v. Gamble, 429 U.S. at 106.

“Meadev. Grubbs, 841 F.2d 1512, 1527 (10th Cir. 1988).

BFarmer v. Brennan, 511 U.S. 825, 834 (1994); Sealock, 218 F.3d at 1209.
¥Hunt v. Uphoff, 199 F.3d 1220, 1224 (10th Cir. 1999).

1d. (quotation omitted).
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a marked decreased in vison and had “extensve’ optic disc cupping. The regularity of appointments
requested by Dr. Griffith, together with the medication changes and fluctuating pressure measurements,
further evidences the seriousness of Flantiff's condition and Defendants awareness of such condition.
Based on these facts, the Court finds the condition and subsequent serious risks meet the objective
component of the 81983 dam. Accordingly, the Court will proceed to anaysis of the subjective
component.
b. Subj ective Component

Faintiff hasprovided evidenceof Defendants knowledge of hiseye disease, aswel asDefendants
knowledge of Dr. Griffith' sdirective that eye drops be administered daily and that Plaintiff’s condition be
closely monitored due to the potentia for irreversible loss of vison if not properly treated. Although
Defendantsdo not dispute any of this subjective knowledge, they vehemently dispute Plantiff’ salegations
of ddiberateindifferencetowards Flantiff’ smedica conditionand argue the * undisputed medical records’
“conclusvely establish” that Defendantstimey and sufficiently addressed eachand every one of Rlantiff's
admittedly serious medica needs. The Court is not persuaded by Defendants’ arguments. Asa
priminary meatter, Defendants completdy ignore the fact that Pantiff has submitted evidence that
contradicts the medica records offered by Defendants in support of summary judgment; accordingly, the
records to which Defendantscite do not “conclusvely establish” any facts  When viewed in alight most
favorable to Plantiff — as required in ruling on amotion for summary judgment — the Court finds there is
evidencefromwhichajury could find that Defendants knew of the risks associated with Plaintiff’s serious
medica conditionand deliberatdly disregarded those risks by intentionaly delaying and/or denying access
to medica care that has been prescribed by qudified medica doctors.

12



Notably, deliberateindifference may be manifested by prisondoctors responsesto the prisoners
needs or by guards intentional delay or denial of access to medical care that has been prescribed.’®
“Ddiberate indifference in this context does not require proof of an intent to inflict pain nor a detailed
inquiry into the officids  state of mind, but the officas conduct or lack of conduct must demonstrate a
knowing indifference to serious medical needs.”*® “A ddiberate refusal on the part of prison officias to
provide an inmate with prescribed medication may demonstrate such deliberate indifference.”?°

As evidence of Defendants intentiond delay and denid of access to prescribed medical care,
Pantff asserts that at his June 12, 2001 eye examination, Plaintiff received a prescription for glasses,
induding tint for rdief from photophobia, but Defendant Butler waited two months before ordering the
glasses, despite Plaintiff’s complaints of eye pain.

Moreover, dthough Pantiff finally received the eye glasses prescribed after three months, the
glasses were not tinted asrecommended inthe prescription. Flantiff complained that the prescription was
not filled as prescribed and, despite Plaintiff’ s further complaints of eye pain with light and his subsequent
need to remain indde rather than participate in outside activities, Defendant Butler did not contact Dr.

Murphy to darify the order for tint.

18-unt v. Uphoff, 109 F.3d 1220, 1224 (10th Cir. 1999) (citing Estelle, 429 U.S, at 104-06).

¥0'Bryan v. Sedgwick County, No. 98-3308-JTM, 2000 WL 882516, at * 6 (D. Kan. June 12,
2000 (citing Hines v. Wilkinson, No. 94-3289, 1994 WL 419563, a *3 (6th Cir. Aug. 10, 1994)
(citations omitted)).

20 1d. (citing Hines v. Wilkinson, 1994 WL 419563, at * 3; Wagner v. Smith, No. C 92-0773
BAC, 1994 WL 377798, at *2 (N.D. Ca. June 29, 1994) (finding that inmate stated adam for ddliberate
indifference to serious medica needs because he had repeatedly complained of pain but was denied his
prescription medication)).

13



Defendant Butler testified in her deposition that if a patient ever gpproached her with a question
that she could not answer, Defendant Butler either researched the issue, consulted a person who could
provide the answer, or referred the patient to an individua who could provide the patient with a timdy
answer. Sometime prior to September 2001, however, Flantiff asked Defendant Butler for assstancein
interpreting the physician’ sindructions regarding caring for and treeting his condition. Notwithstanding her
knowledge that Plantiff was suffering fromglaucoma, aserious medica condition, Defendant Butler refused
to assist Plantiff and told him to wait until his next eye appointment to ask the physcian hmsdf. When
Paintiff subsequently sought out an answer fromanother individua withinthe hedthdinic, Plantiff wastold
by Defendant Butler that he was not to seek assstance from anyone in the dinic other than Defendant
Butler.

Raintiff was seen by Dr. Griffith again on August 23, 2001. Dr. Griffith asked Plantiff if he had
been taking the eye drops, and Flantiff informed Dr. Griffith that he had not received his eye drops as
prescribed. Defendant Butler, upon learning of Plaintiff’s satement to Dr. Griffith that he had not received
his prescription eye drops, contacted Dr. Griffith and accused Rarntiff of lying. Dr. Griffith provided
Paintiff with a sample of the prescribed eye drops at the August 23, 2001 appointment.

From the end of Augus 2001 to the end of July 2003, the facility clinic saff administered the
prescribed eye drops. During thistime period, Plaintiff was absent from the medication line, as noted by
the “A” on the monthly medication administration records, because his medication supply had been
depleted and the reorder not yet placed and/or received or because Plaintiff had not been informed that

the reordered medication had arrived at the facility.
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OnOctober 12, 2001, Hantiff presented himsdf for dispensation of hiseye drops and noticed that,
athough new, the seal onthe bottle had been broken and the bottle of medication to did not resemble the
prior bottlesof medication. Out of fear of ether recelving medication other than that prescribed, receiving
contaminated medication, or usng aneye drop dispenser used by someone e sethat could cause some sort
of aneye infection, Plaintiff refused to recave the medication until areasonable explanationwas provided.
Pantiff made an inquiry on October 13, 2001 with respect to the discrepancy in the appearance of the
bottle presented on October 12, 2001 and was told that he would not receive any other or additiona
medication for thirty days if he did not take the medication presented. In an effort to resolve the
discrepancy, Pantiff sought the assistance of defendant Couch, Unit Team Counselor, on October 15,
2001. Plaintiff received a written response on October 15, 2001 from Prison Hedlth Services staff
indicating the medication was the proper medication and had not been tampered with. Plaintiff received
a gdmilar response from Defendant Couch on October 23, 2001. By virtue of the discrepancy in the
appearance of the medication, the broken sed and the delay of timein receiving an explanation, Plantiff
did not receive his medication from October 12 through October 15, 2001.

At some time between mid-October and mid-November, Pantiff learned from the optometry
assigant that it was Defendant Butler who made the decison to disregard the suggestion within the
prescriptionto tint Plaintiff'sglasses.  Soon theresfter, Plaintiff was caled out for an gppointment withthe
optometry assstant, who informed Plaintiff that she would not document Defendant Butler's conduct for
fear of getting into trouble. During the discussion between Plaintiff and the optometry assistant, Defendant

Butler entered theroom and instructed Plantiff to direct al questions to Defendant Butler and not thefadility

15



optometry assstant. Plaintiff wasinformed by Defendant Butler that further action would be taken against
him if he disregarded this directive.

During the rdlevant time, Defendant Couch was the Unit Team Counsdor with respongbility for
Rantiff. After Defendant Butler told Plantiff he was prohibited from contacting anyone in the dinic other
than hersdf for assstance, Defendant Couch persondly warned Raintiff that Couchwould charge Plantiff
with gaking if Plantiff ever attempted to seek assstance from anyone in the dinic again.

When responding to Plantiff’s grievance, Plaintiff asserts Defendant Roberts untruthfully denied
the clinic had run out of Plaintiff’s prescription eye drops and then fasely asserted Rantiff did not show
up to take hiseye drop medications onthe days in question and thus must “take respongbility” for hisown
condition. As noted above, Plaintiff maintains the red reason for his absences in the medicane line were
depletionof hismedicine and afalure by Defendantsto timely reorder or afalure by Defendantsto inform
him that a new shipment of the medicine had arrived.

Likewise, thereis evidencethat Defendant Cummings knew of Plaintiff’ sserious medical condition
and subsequently disregarded the risks associated with it. Specifically, Defendant Cummingsindicated in
his October 26, 2001 grievance response that Plaintiff’s complaints were unfounded and the medications
were available but were refused by Plantiff.

Viewing dl of thesefactsin alight most favorable to Plaintiff, there is evidence from which ajury
could find that dl named individud Defendants caused delay and interfered with Plaintiff’s prescribed
treatment. If proven, such acts—and omissons—congtitute deliberate indifferenceto Plaintiff’ sseriouseye
condition in violation of the Eighth Amendment. As to the second eement, Rlaintiff also presents sufficient

evidence from which ajury could find that the individua Defendants knew Plaintiff’scondition was serious
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and thus any delay or denid would violate Plaintiff’s condtitutiond rights.  This includes supervisory
Defendants Roberts and Cummings, whose actions and inactions — as dleged by Pantiff — demondrate
persond participation and/or acquiescence in the congtitutional violation.?

2. Qualified Immunity

Defendants next argue they are entitled to summary judgment on the basis of qudified immunity.
The Court does not agree.

When performing discretionary functions, government officias are entitled to qudified immunity;
in other words, such government offidas are “shielded from liability for civil damages insofar as their
conduct does not violate clearly established statutory or congtitutiond rights of whichareasonable person
would have known.”?? Once the defendant has properly raised the defense of qudified immunity in a
summary judgment motion, the court applies atwo-part framework.2® Fird, the plaintiff must show the
defendant's conduct violated acondtitutiond right; second, the plaintiff must show theright the defendant’s
conduct violated was clearly established such that a reasonable person in the defendant's position would
have known the conduct violated the right.2* In consdering whether the plaintiff makes such ashowing,

the court views the evidence in the light most favorable to the plaintiff.®

“‘Meade v. Grubbs, 841 F.2d at 1527.

ZHarlow v. Fitzgerald, 457 U.S. 800, 818 (1982).
ZGarramone v. Romo, 94 F.3d 1446, 1449 (10th Cir. 1996).
24d.; Anderson v. Creighton, 483 U.S. 635, 638-40 (1987).
®Davis V. Gracey, 111 F.3d 1472, 1478 (10th Cir. 1997);

17



Giventhe Court’ s finding that Defendants’ affirmative conduct and omissions as dleged could be
found by ajury to violate Plantiff’s condtitutiond rights, the question presented on the issue of qudified
immunity is whether “the right . . . violated was clearly established such that a reasonable person in
Defendants’ position would have known the conduct violated the right.”2

To that end, the Court findsit is clearly established that “ ddliberate indifferenceto serious medica
needs of prisoners,” suchas has been dleged here, “condtitutes the * unnecessary and wanton infliction of
pan’ proscribed by the Eighth Amendment.”?” The Court further findsreasonable personsin Defendants
positions would have known this. Accordingly, the Court concludes that Defendants are not entitled to
summary judgment on a defense of qudified immunity.

3. Absolute Immunity

Hndly, Defendantsmove for summary judgment withrespect to Flantiff’ sdamsagains Defendant
Werhdltz in his officid capacity. In support of thisargument, Defendants argue that Werholtz, in hisofficia
capacity, isimmune from suit under the Eleventh Amendment to the United States Condtitution.

The Eleventh Amendment states that “[t]he judicid power of the United States shal not be
congtrued to extend to any it inlaw or equity, commenced or prosecuted againg one of the United States

by Citizens of another State, or by Citizens or Subjects of any Foreign State.”?®  Eleventh Amendment

%L awmaster v. Ward, 125 F.3d 1341, 1347 (10th Cir. 1997).
2'Egtelle, 429 U.S. at 104 (quoting Gregg v. Georgia, 428 U.S. 153, 173 (1976)).
%8 U.S. CONST. amend. XI.
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immunity also extends to sate officiads who are sued in their officid capacity.?® Such suits are tantamount
to suits directly againg the state, since plantiff seeks monetary damages that would be paid out of the
State's treasury. ®

Notably, however, Flantiff does not seek monetary damages in his Amended Complaint from
Defendant Werholtz, Defendant Werholtz is sued in his officid capacity for the sole purpose of seeking
injunctive relief. “[N]ather quaified nor absolute immunity precludes prospective injunctive relief except
in rare circumstances not relevant here.”*

Pantiff dleges his eye conditions are permanent and progressive, and he reasonably expects to
require continuing medical service when necessary and gppropriate. To that end, Plantiff requests relief
in the form of an injunction preventing Defendant Werholtz from causing or permitting any obstruction or
delay with regard to Plaintiff’s continuing serious medical needs and requiring Werholtz to provide such
further medica care and trestment asPlantiff reasonably requires. Becausethe Eleventh Amendment does
not shidd damsfor prospective injunctive rdief, Defendant Werholtzis not entitled to summary judgment

on his defense of absolute immunity.

2K entuckyv. Graham, 473 U.S. 159, 165 (1985); Searlesv. VanBebber, 993 F.Supp. 1350,
1353 (D. Kan. 1998), aff'd in part and vacated in part on other grounds, 251 F.3d 869 (10th Cir.
2001), cert. denied, 536 U.S. 904 (2002).

K entucky v. Graham, 473 U.S. at 165.

3lLemmons v. Law Firmof Morris and Morris, 39 F.3d 264, 267 (10th Cir. 1994) (citations
omitted) (“A prosecutor may not Smply raise the shidd of officid immunity and continue to act in an
uncongtitutional manner without fear of judicia ordersto the contrary.” (citation omitted)).
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Accordingly, it is hereby ordered that the Motion for Summary Judgment filed by the five
correctiona defendants (doc. 138); and the Motion for Partid Summary Judgment filed by the five
correctiona defendants (doc. 167) are denied.

IT 1S SO ORDERED.

Dated in Kansas City, Kansas on this 29" day of March, 2005.

g David J. Waxse

David J. Waxse
United States Magistrate Judge

CC: All counsdl and pro se parties
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