IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

MARK A. FREEMAN and
TIMOTHY K. STRINGER,

Plaintiffs,

V. Case No. 02-2250-JWL
PLAYTEX PRODUCTS, INC,,

Defendant.

MEMORANDUM AND ORDER

Fantffs Mark A. Freeman and Timothy K. Stringer own United States Patent No.
5,186,347 (the ‘347 patent), which is a patent for a spill-proof closure used in dispensng
liqud beverages. They dlege that sippy cups sold by the defendant Playtex Products, Inc.
infringe certain dams of the ‘347 patent. The court has aready issued an order construing the
disputed clam elements of the ‘347 patent. See generally Freeman v. Gerber Prods. Co.,
357 F. Supp. 2d 1290 (D. Kan. 2005).! The mater is now before the court on Playtex's
Motion for Summary Judgment of Non-Infringement (Doc. 36). For the reasons explained
below, Playtex's motion is granted based on non-infringement of the “planar section of”

aspects of dam limitations 7(f) and 14(F).

! This case was consolidated with the Gerber case for purposes of discovery and claim
congtruction.




STATEMENT OF MATERIAL FACTS

In this lawsuit for infringement of the ‘347 patent, the only independent clams a issue
are dams 7 and 14. Those clams describe a controllable valved closure for use in dispensing
a beverage from a contaner. In dmple terms, the closure generdly conssts of a beverage
container lid with a spout, a valve structure that attaches to the inner surface of the spout, and,
within that vave structure, a thin membrane with dit(s) that open and close to control the flow
of flud through the vave and out the spout. The cdam limitations currently & issue are the
aspects of 7(f) and 14(f) which dam “a dit through” or a “digoined portion within” “a planar
section of sad thin membrane”  Pantiffs amended these cdam limitations during patent
prosecution by adding the words “a planar section of” to dealy define thar invention over
United States Patent No. 4,496,062 to Coy.

Playtex «dlIs a line of spill-proof cups for infants as wel as spill-proof replacement
vaves for use in its cups. Playtex's spill-proof cups use vaves to control the flow of fluids
from the ingde of the cup to the outsde of the cup. The vave opens when a user (child) begins
sucking on the spout and closes when the user stops sucking on the spout. Since 1998, almost
dl of Playtex's spill-proof cups have utilized a vave referred to as the “SpEase” vave
Fantffs dlege that Playtex's spill-proof cups with the SipEase vdve infringe independent

clams 7 and 14 of the ‘347 patent.?

2 During 2003 and 2004, Playtex used another vave in two of its spill-proof cups that
the parties refer to as the “Towe” vdve. In the parties memoranda they discuss the
characteristics of the Tower valve. But, it does not appear to the court that the Tower vaves
are a issue in this lawsuit. Paragraph 6 of Playtex’'s statement of undisputed fact clarifies that
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United States Patent No. 6,050,445 (the ‘445 patent) describes and dams the SipEase
vave. The figures below depict the SpEase vave as disclosed in the ‘445 patent. In Figure 5,
the vave membrane is identified as number 30 and the dit is identified as number 32. The

curvature of the membrane is illustrated
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vdve. Rather, the engineering drawings
for the vdve membrane are contained in Exhibit 8 to John Rouso's declaration and are s&t

forth below.

plantffs dlege that Playtex's spill-proof cups “with the SipEase vave infringe” the claims of
the ‘347 patent. Smilaly, plantiffs complant aleges infringement with respect to Playtex
“cups and lids having SipEase™ vaves, and SipEase™ replacement vaves” Complaint (Doc.
1), 1M 4, 8, a 1-2. If the court’s understanding is incorrect and the Tower valves are in fact at
issue in this case, the court anticipates that the parties will file a motion to reconsder and
clarify how it isthat the Tower valves are a issue.




;-.‘-.zaur—‘ |-._ 4 =@ .
—— T

] .
A (T1_eii=0.002%
o !
— % 163 1) |
-@-©-- e
—
. i L et | %er e
—k 315 | 2 :15&-:!‘ e e 00
SICTION A-d
) STALE 1 L5eD
@ 578 = - - e 1 460
o il.l--l-| -— e IR LE
o | l_*_ __.+
e ,] )
! 1 1 [1 | 1 d
| ] ] | g P - G0
82 | __um
r i T 1'|il'!' (1]

— e — ()
{.F354 000 —-—| - L L LU t‘,j

I:F1 & SIL
H

Th—LFE NOTE IR

Sogul o ower! waw ve—d ., 10 VIERS
Slils mual LE 6 L‘r— "':'--. T )

ol pemtar il wilhi SR W
i ol cender, = LGkt 010 = AT 1D

Additiondly, Playtex submitted an actual sample of the SipEase vave as Exhibit 5 to Mr.

Rousso’ s declaration.

Fantiffs contend that the dit in the SipEase vave membrane passes through a portion
of the membrane tha has a “flat, two-dimensond qudity.” In support of this argument,
plantffs have submitted a declaration from thar expert, Dr. Robert Sorem, in which he offers
the following opinion:

Itis. .. my opinion that the Playtex vave includes a dit . . . within the section

of the thin membrane tha has a fla, two-dimensond qudity. This is in contrast

to the Coy vdve (the reason for the dam amendment), which clearly has a

three-dimensond, V-shaped qudity at the location of the opening in the valve.

The geometry, or shape, of membranes is defined by the plane of the membrane

as a two-dimensona coordinate syssem which is defined as curved (it may be
flat, but it is not limited to being perfectly flat); the thickness is defined by the
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third dimenson. The thickness of the membrane is typicdly smdl compared to

the other two dimensions. In describing the shgpe of the Playtex vave and the

vave depicted in Figure 2 of the ‘347 patent, the planar section of the membrane

adjacent to the dit would be defined by this two-dimensional coordinate system

with the dit through the thickness of the two-dimensond surface. The Coy

vave would not be described in this manner. The shape of the Coy vave a the

location of the opening would be described by two converging planes each

described as a two-dimensonal surface.  The dit would be nearly pardld to the

two-dimensiond surfaces, i.e., not through the thickness.

The senior Playtex engineer who was involved in developing the SpEase vave, Francis
X. Manganidlo, tedtified in his depostion that the face of the valve was desgned to be concave
primarily to prevent “sdt and pepper” leakage. But United States Patent No. 4,728,006 (the
‘006 patent) teaches that the concave curvature is not the only variable that impacts the degree
of leskage. According to the ‘006 patent, when all other variables are held congtant, leakage
is a function not only of a vdve membranes radius of curvature but aso of the vave
membrane' s thickness and flexura modulus

Playtex contends tha it is entitted to summary judgment on the grounds that its spill-
proof cups do not have a dit through or a digoined portion within “a planar section of” the thin

membrane as required by claim limitations 7(f) and 14(f).2

3 Playtex aso seeks summary judgment on the additional grounds that its valve assembly
attaches the vave membrane to the inner surface of the spout by virtue of a friction fit rather
than by a ridge-and-groove dructure as required by dam limitaions 7(e) and 14(e) and also
that its lids are secured on the beverage container by virtue of a threaded ridge-and-groove
structure rather than by a friction fit as required by clam limitations 7(b) and 14(b). These
aguments are technicaly moot because the court finds that Playtex is entitted to summary
judgment on the grounds of non-infringement of the “planar section of” limitation of 7(f) and
14(f). But, the court nonetheess notes that, for essentidly the same reasons given in the
court’'s memorandum and order in the Gerber case with respect to dam limitations 7(e) and
14(e), a genuine issue of materid fact exids regarding whether the design of the Playtex sppy
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SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate if the moving party demondrates that there is “no
genuine issue as to any materia fact” and that it is “entitled to a judgment as a matter of law.”
Fed. R. Civ. P. 56(c). In applying this standard, the court views the evidence and al reasonable
inferences therefrom in the ligt most favorable to the nonmoving party. Spaulding v. United
Transp. Union, 279 F.3d 901, 904 (10th Cir. 2002). A fact is “materid” if, under the
gpplicable subgtantive law, it is “essentid to the proper dispostion of the dam.” Wright ex
rel. Trust Co. v. Abbott Labs,, Inc., 259 F.3d 1226, 1231-32 (10th Cir. 2001) (citing Adler
v. Wal-Mart Stores, Inc., 144 F.3d 664, 670 (10th Cir. 1998)). An isue of fact is “genuine’
if “there is auffident evidence on each sde so that a rationd trier of fact could resolve the
issue either way.” Adler, 144 F.3d a 670 (cting Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 248 (1986)).

The moving party bears the initid burden of demondrating an absence of a genuine issue
of materid fact and entittement to judgment as a matter of law. Spaulding, 279 F.3d a 904
(ating Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986)). In atempting to meet that
standard, a movant that does not bear the ultimate burden of persuasion at trial need not negate
the other party’s clam; rather, the movant need smply point out to the court a lack of evidence
for the other party on an essentid dement of that party’s dam. Adams v. Am. Guar. & Liab.

Ins. Co., 233 F.3d 1242, 1246 (10th Cir. 2000) (citing Adler, 144 F.3d at 671).

cups condtitutes equivaent structure for performing the identical functions.
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Once the movant has met this initid burden, the burden ghifts to the nonmoving party
to “set forth specific facts showing that there is a genuine issue for trid.” Spaulding, 279
F.3d a 904 (dting Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587
(1986)); see also Anderson, 477 U.S. a 256; Celotex, 477 U.S. a 324. The nonmoving party
may not amply rest upon its pleadings to satisfy its burden. Anderson, 477 U.S. a 256; Eck
v. Parke, Davis & Co., 256 F.3d 1013, 1017 (10th Cir. 2001). Rather, the nonmoving party
mus “set forth specific facts that would be admissble in evidence in the event of trid from
which a rationd trier of fact could find for the nonmovant” Mitchell v. City of Moore, 218
F.3d 1190, 1197-98 (10th Cir. 2000) (quoting Adler, 144 F.3d at 671). To accomplish this,
the facts “mugt be identified by reference to an affidavit, a depodtion transcript, or a specific
exhibit incorporated therein.” Adams, 233 F.3d at 1246.

FHndly, the court notes that summay judgment is not a “diavored procedural
shortcut”; rather, it is an important procedure “designed ‘to secure the just, speedy and
inexpensve determination of every action.’” Celotex, 477 U.S. a 327 (quoting Fed. R. Civ.

P. 1).




ANALYSIS

As explaned beow, the court concludes that Playtex is entitled to summary judgment
of norrinfringement. The Paytex vave does not literdly infringe dam limitations 7(f) and
14(4) because the dit in its vave membrane is not located within a planar section of the
membrane.  Additiondly, plaintiffs are not entitled to the benefit of the doctrine of equivaents
because of plantiffs narowing amendments made during prosecution history to disinguish
the * 347 valve membrane over Coy.

Determining whether a dam has been infringed requires a two-step anayss. Boss
Control, Inc. v. Bombardier Inc., 410 F.3d 1372, 1376 (Fed. Cir. 2005). First, the court must
properly congrue the clam to determine its scope and meaning. Id. In this case, the court has
aready congrued dam limitations 7(f) and 14(f) to mean a dit through or a digoined portion
within “the section of the thin membrane that has a flat, two-dimensond qudity.” Freeman
v. Gerber Products Co., 357 F. Supp. 2d 1290, 1313 (D. Kan. 2005). With these claim
limitations dready congtrued as a matter of law, then, the court will proceed to the second step
of the infringement andyss.

In step two, the court compares the properly construed dams to the accused device or
process. Boss Control, 410 F.3d a 1376. “To prove infringement, the patentee must show
that the accused device meets each dam limitation, ether literdly or under the doctrine of
equivdents” Playtex Prods., Inc. v. Procter & Gamble Co., 400 F.3d 901, 906 (Fed. Cir.

2005). Here, Paytex contends that its vadve membrane does not infringe clam limitations 7(f)




and 14(f) because the dit in its vave is located through a curved section of the valve face?
Playtex seeks summay judgment of no literd infringemet and no infringement under the
doctrine of equivdents. “Infringement, whether literd or under the doctrine of equivdents,
is a question of fact.” Boss Control, 410 F.3d a 1376; accord Nazomi Communications, Inc.
v. Arm Holdings, PLC, 403 F.3d 1364, 1367 (Fed. Cir. 2005).
A. Literal Infringement

The record reveds that Playtex's vdve membrane is curved and contains a dit, dightly
off center, that runs dmog the entire diameter of the membrane from one valve wal to the
other. This is reflected in the patent drawings, the engineering drawings, and a visud
examindion of the actua vave membrane. The critical aspect of the vave membrane is its
shape where the dit is located. According to the court’'s clam congruction order, this section
of the membrane mus be planar, or have a flat, two-dimensond qudity. Clealy, the vadve
membrane is curved at this location. It does not have a flat, two-dimensond quality but rather
acurved, three-dimensond quality.

Paintiffs nonetheless argue that a rationd trier of fact could conclude that the section
of the membrane through which the dit is located has a flat, two-dimensond quality based on
the opinion of thar expert, Dr. Robert Sorem. In Dr. Sorem’s declaration, he opines that “the

Playtex vadve indudes a dit . . . within the section of the thin membrane that has a flat, two-

4 PlayteX's aguments do not diginguish between dam limitations 7(f) and 14(f)
inesmuch as 7(f) dams “a dit through” whereas 14(f) dams “a digoined portion within” the
thin membrane. Rather, Playtex’s arguments focus on whether the dit is located in a “planar
section of” the thin membrane. The court therefore will confine its anadyss to the same issue.
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dimensond qudity.” He then explans this opinion by contrasting the Playtex curved
membrane from the V-shaped membrane a issue in Coy and explaning that the shape of a
membrane is defined “as a two-dimensona coordinate system which is defined as curved (it
may be flat, but it is not limited to being perfectly flat); the thickness is defined by the third
dimendgon. The thickness of the membrane is typicdly smdl compared to the other two
dimensons” According to Dr. Sorem, in the Playtex vave and in the vave depicted in the
‘347 patent, the membrane “would be defined by this two-dimensiona coordinate system with
the dit through the thickness of the two-dimensond surface’ whereas the Coy valve “would
be described by two converging planes each described as atwo-dimensiona surface.”

“[Ilt is well settled that an expert’'s unsupported conclusion on the ultimate issue of
infringement is insuffident to raise a genuine issue of material fact.” Arthur A. Collins, Inc.
v. Northern Telecom Ltd., 216 F.3d 1042, 1046 (Fed. Cir. 2000). A party cannot avoid this
rue samply by framing “the expert’'s concluson as an assartion that a particular critica clam
limitation is found in the accused device” Id. In this case, the court finds Dr. Sorem’s opinion
to be nothing more than an unsupported concluson on the utimate issue of infringement. His
assertion is based on two-dimensond and three-dimensiond coordinate systems, but the court
did not condrue the term “planar” in terms of “coordinate systems”  Rather, the court
condrued it to mean a membrane having a “fla, two-dimensond quality.” Dr. Sorem’s
unelaborated references to coordinate systems add nothing of substance to his bare assertion
tha the Playtex membrane has a fla, two-dimensond qudity. Dr. Sorem makes his

conclusory assertions by “usng words in ways that contradict their plain meaning,” Dynacore
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Holdings Corp. v. U.S Philips Corp., 363 F.3d 1263, 1278 (Fed. Cir. 2004), such as
uggesting that the term curved “may be flat, but is not limited to being perfectly flat.” In
short, his unsupported, insufficiently explained concluson has no credibility in light of the fact
that the section of the SipEase vave membrane where the dit is located is visibly curved to the
naked eye. Accordingly, his opinion is insufficient to creste a genuine issue of materiad fact
on infringement. See, e.g., Dynacore, 363 F.3d at 1278 (afirming digtrict court’s grant of
summay judgment of nonHinfringement where expert’s opinions were unsupported conclusory
gatements); Arthur A. Collins, 216 F.3d at 1046 (same); Phillips Petroleum Co. v. Huntsman
Polymers Corp., 157 F.3d 866, 876 (Fed. Cir. 1998) (same).

The court, then, finds that based on the record currently before the court no rational
trier of fact could conclude that the section of the membrane through which the dit is located
has a planar, or fla, two-dimensond qudity. Accordingly, PlaytexX's motion for summary
judgment on the basis of literd non-infringement of this clam limitation is granted. The more
pivotad issue in this case is whether plantiffs can recapture any arguably insubstantia
differences between the shape of the Playtex vdve membrane and the vave membrane
disclosed in the * 347 patent under the doctrine of equivaents.

B. Infringement Under the Doctrine of Equivalents

“Infringement under the doctrine of equivdents occurs when a clamed limitation and
the accused product perform subgtantidly the same function in subgtantidly the same way to
obtain subgantidly the same result.” Business Objects, SA. v. Microstrategy, Inc., 393 F.3d

1366, 1374 (Fed. Cir. 2005). “The doctrine of equivdents dlows the patentee to cam those
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insubgtantial dterations that were not captured in drafting the origind patent clam but which
could be created through trivid changes” Festo Corp. v. Shoketsu Kinzoku Kogyo Kabushiki
Co., 535 U.S. 722, 733 (2002) (“Fest0’). Under the doctrine, an element in the accused
device is equivdent to a cdam limitation if ther differences are insubgtantid.  Honeywell
Int’l, Inc. v. Hamilton Sundstrand Corp., 370 F.3d 1131, 1139 (Fed. Cir. 2004), cert. denied,
125 S. Ct. 2928 (2005). Prosecution history estoppel, however, bars the patentee from
assrting equivdents if the scope of the dam has been narrowed by amendment during
prosecution. Festo, 535 U.S. at 733-34, 736 (“Estoppd arises when an amendment is made
to secure the patent and the amendment narrows the patent’ s scope.”). The rationde isthat

[wlhen . . . the patentee origindly clamed the subject matter aleged to infringe

but then narrowed the clam in response to a reection, he may not argue that the

surrendered  territory comprised unforeseen subject matter that should be

deemed equivaent to the literd clams of the issued patent. . . .
A rgection indicates that the patent examiner does not believe the
original clam should be patented. While the patentee has the right to apped, his
decison to forgo an goped and submit an amended clam is taken as a
concession tha the invention as patented does not reach as far as the origina
dam.
Id. a 733-34. Consequently, a narrowing amendment gives rise to a rebuttable presumption
that the patentee surrendered any subject matter between the amended clam as origindly filed
and clams alowed by the Patent and Trademark Office (PTO). Id. at 741.

In this case, as discussed in detal in the court's prior order, when plantiffs origindly
applied for the patent in 1991, clam dement 7(f) clamed “a dit through said thin membrane’

and 14(f) cdamed “a digoined portion within sad thin membrane” Freeman v. Gerber Prods.

Co., 357 F. Supp. 2d 1290, 1308-09 (D. Kan. 2005). On June 24, 1992, the PTO examiner
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conducted a teephone interview with Mr. Freeman. I1d. at 1309. During that interview, the
examiner requested and received authorization from Mr. Freeman to add the additiond
language “a planar section of” to these dam dements. 1d. The examine interview summary
record describes the generd nature of what was agreed to during the interview as: “Agreed upon
Examing’s Amendmet to dealy define over Coy.” Id. Thus, based on the prosecution
higory, a presumption arises that plantiffs have surrendered dl subject matter between any
membrane with a dit through or digoined portion within it and any membrane in which the dit
or digoined portion is located through or within a planar section of the membrane. In other
words, plantiffs have presumptively surrendered dl membranes in which the dit or digoined
portion is located through or within a non-planar section of the membrane.

Hantiffs, then, can rebut this presumption by demondraing that (1) the alleged
equivdent was unforeseesble a the time of the narowing amendment, (2) the rationde
underlying the narrowing amendment bore no more than a tangentid relation to the equivaent
a issue, or (3) there was some other reason why the patentee could not reasonably have been
expected to describe the dleged eguivdent. Festo Corp. v. Shoketsu Kinzoku Kogyo
Kabushiki Co., 344 F.3d 1359, 1368 (Fed. Cir. 2003) (en banc) (“Festo I1”) (ating Festo, 535
U.S. a 740-41). Here plantiffs argue the second of these grounds — that is, that the narrowing
amendment bears no more than a tangentid relation to the shape of Playtex's vave membrane.
The primary condderation in determining when an amendment bears only a tangentid relation
to the equivdent in question is “‘whether the reason for the narowing amendment was

peripherd, or not directly rdlevant, to the dleged equivdent.”” Insituform Techs., Inc. v. CAT
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Constr., Inc., 385 F.3d 1360, 1370 (Fed. Cir. 2004) (quoting Festo I, 344 F.3d at 1365);
accord Chimie v. PPG Indus, Inc., 402 F.3d 1371, 1383 (Fed. Cir. 2005). This inquiry
“focuses on the patentee’s objectively apparent reason for the narrowing amendment,” a reason
which “should be discernible from the prosecution history record.” Festo I, 344 F.3d at 1369.
A narrowing amendment is not tangential where, for example, it is made to avoid prior art that
contans the equivdent in quedion; in tha case, the amendment is central to dlowing the
dam. 1d. Whether the patentee has rebutted the presumption of surrender is a question of law
for the court. 1d. at 1367-68.

As the court previoudy explained in its Markman ruling, the reason for the narrowing
amendment was to didinguish the ‘347 patent over Coy by “diminat[ing] the possbility that
the dit could be located at the gpex of a V-shaped portion of the thin membrane where two
ddewdls converge. Absent this limitation, nothing . . . would prevent the thin membrane from
being V-shaped with a dit at its apex that functions as the valve opening.” Freeman v. Gerber
Prods. Co., 357 F. Supp. 2d 1290, 1309 (D. Kan. 2005). In this amendment, the shape of the
membrane at the section through which the dit or digoined portion passes was directly at issue
during prosecution and it is directly relevant to the dleged equivdent. PlaytexX's vave
membrane is curved, or non-planar. Narrowing the scope of the clam so that it does not
encompass a V-shaped membrane with a dit a its apex is not peripherd or tangentid to a
curved membrane with a dit through it. Rather, the nature of the narrowing amendment reveds
that it is directly rdevant to such curved membranes because plaintiffs surrendered their clam

to dl such non-planar membranes in order to obtain their patent. See, e.g., Chimie, 402 F.3d
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a 1383 (narowing amendment to address issues raised during prosecution was not tangentia
to an equivdent having that characteridtic).

Hantiffs raionde to the contrary is that the amendment was designed to eiminate the
possihility that the dit could be located at the apex of a V-shaped portion of a membrane where
two gdewdls converge, and this type of vave bears no relaionship to the portion of Playtex’s
vdve membrane that has a fla, two-dimensond qudity. This logic is flawed, fird¢ and
foremost, because if the rdevant section of Playtex's membrane had a flat, two-dimensiona
qudity, then the membrane would literdly infringe the ‘347 patent and resort to the doctrine
of equivdents would be unnecessxry. But absent literd infringement, plaintiffs are trying to
recapture territory that they surrendered during prosecution. Simply because the prior art (the
V-shaped membrane in Coy) does not contain the precise dleged equivdent in question (a
curved membrane) does not equate to a findng that the curved membrane a issue here is
tangentid to the purpose of the amendment. See Chimie, 402 F.3d at 1383 (“It does not follow
. . . that equivdents not within the prior art must be tangentia to the amendment.”).

Hantiffs reliance on Insituform Technologies, Inc. v. CAT Contracting, Inc., 385 F.3d
1360 (Fed. Cir. 2004), is misplaced. Insituform involved a patented process for reparing
underground pipes without digging them up by impregnating a flexible tube liner with resin via
a vacuum cup. The prosecution history involved an amendment which narrowed the patent
dam to a gange vacuum cup process, id. a 1368, thus presumptively diminating multiple cup
processes under the doctrine of equivdents. The Federd Circuit held that Ingtuform rebutted

the Festo presumption by demondrating that the narrowing amendment bore no more than a
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tangentid relaion to the accused, multiplecup process. Id. The narrowing amendment had
been made to digtinguish the process over prior art, Everson, and Instuform demondrated that
“the difference between its process and Everson was tha its process did not have the
disadvantage of the Everson process of a lage compressor a the end of the liner.” Id. at 1370.
There was no indication in the prosecution history of any relationship between the narrowing
amendment and the multiple cup accused process. Id. In Insituform, then, the plantiff
demonstrated that the prosecution history reveded that the narrowing amendment was made
to didinguish prior art that necesstated a lage compressor a the end of the liner.  Thus
whether the process was a single-cup process or a multiple-cup process was tangential to the
amendment’s purpose to avoid a large compressor a the end of the liner. In contragt, in this
case the narrowing amendment was made to distinguish the ‘347 patent over Coy by defining
the shape of the membrane at the location of the dit through the membrane and Playtex’'s
dleged equivdent likewise involves the issue of the shape of the membrane at the location of
the dit. Thus in this case unlike in Insituform, the rationde undelying the narowing
amendment (to define the shape of the membrane a the location of the dit) is directly relevant

to the dleged equivdent.®

® The ocourt notes that Playtex filed a Motion for Leave to File a Supplementa
Memorandum Presenting New Authority in Support of Its Motion for Summary Judgment of
Non-Infringement (Doc. 51) in which Playtex asks the court to consider new authority from
the Federal Circuit, Biagro Western Sales, Inc. v. Grow More, Inc., — F.3d —, No. 04-1414,
2005 WL 2207685, at *1-*9 (Fed. Cir. Sept. 13, 2005). This mation is denied as moot given
the court’ s ruling on thisissue, which is consstent with Biagro.
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In sum, plantiffs have faled to rebut the presumption that they are estopped from
attempting to recapture the surrendered territory of non-planar membranes by virtue of having
made a narowing amendment to diginguish the ‘347 patent over Coy. Plaintiffs are not
entitted to recgpture any non-planar membranes, no matter how insubstantidly non-planar,
under the doctrine of equivdents. Accordingly, PlayteX’'s motion for summary judgment is
granted with respect to the issue of infringement under the doctrine of equivalents. Because
the court finds that PlaytexX's sSppy cups do not infringe the “planar section of” limitation of
dams 7 and 14 of the ‘347 patent, either literally or under the doctrine of equivaents, Playtex

is entitled to judgment of non-infringement as amatter of law.

IT IS THEREFORE ORDERED BY THE COURT tha PaytexX's Motion for
Summary Judgment of Non-Infringement (Doc. 36) is granted. The clerk is directed to enter

judgment in favor of Playtex.

IT 1SSO ORDERED this 19th day of September, 2005.

& John W. Lungstrum
John W. Lungstrum
United States Didtrict Judge
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