IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
BRIAN NETWIG,

Plaintiff,
CIVIL ACTION

No. 02-2143-CM

GEORGIA PACIFIC CORPORATION and
WILLAMETTE INDUSTRIES, INC,,

Defendants.
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MEMORANDUM AND ORDER

This matter comes before the court on defendant Georgia-Pacific Corporation’s (“ Georgia-Pacific’)
Second Motion for Summary Judgment (Doc. 123).
l. Facts

Paintiff damsthat he was injured on January 21, 1999 while he wasingdling plumbing in a
gructurein Olathe, Kansas. Plaintiff daimsthat hisinjury occurred when, as he was ingpecting hiswork,
one of the braces plaintiff had ingtaled “shot out” from between the joists of the structure and flew directly
into plaintiff’s eye, which caused loss of the eye. Plaintiff clams that the engineered I-beam joigts (“the
product”) that plaintiff wasingtaling pipe under were harder, more dastic, and more difficult to penetrate
than sawn lumber joigts, preventing the copper pipe plaintiff had ingaled from wedging itsdf between the
joigts. Paintiff thus clams that the product is defective and that both the manufacturer and the distributor of

the product failed to warn him of the alleged defect. Plaintiff resded in Kansas and was working for a




Kansas employer a the time of the injury which gaveriseto hisclams. Plantiff recalved medicd treatment
for hisinjury in Kansas.

Fantiff has brought product ligbility clamsfor negligence, strict lidhility in tort, and breach of
express or implied warranty against the manufacturer of the product, defendant Willamette Industries, Inc.
(“Willamette’), an Oregon corporation. Willamette has insurance coverage of $1,000,000 per occurrence.
Paintiff has brought the same clams againgt Georgia-Pecific, a Georgia corporation and a distributor of the
product. Plaintiff claims approximately $313,450 in medica expenses, future medica expenses, lost wages
and future lost earnings, in addition to his claim for punitive damages?!

Georgia-Pacific purchased the product from Willamette and resold it to buyers. None of the
product was retained by Georgia-Pacific. Willamette provided dl of the ingtructions, marketing, and other
written information for the product. Georgia-Pacific did not conduct any testing of the product but did
require Willamette to provide quality-control reports.

Faintiff testified that he did not have knowledge of the differing characteristics of the product, as
compared with regular sawn lumber, and that he had not read any literature from the defendants warning of
danger associated with wedging of copper pipe between the floor joigts. Plaintiff has proffered expert
testimony that the process used by plaintiff to wedge a copper pipe between the floor joists to support
plumbing lines is awdl-known and accepted practice in the plumbing industry, and that the process used by
the plaintiff to wedge the copper pipe between the floor joists was foreseeable.  However, one of plaintiff's

experts, Rubin Shmulsky, testified that the product is not defective in any way, and has performed exactly as

Y Inthe pretrid order entered in this case, plaintiff sated total claimed damages of $1,250,000.
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designed. Plantiff has not identified any witness to testify as to the reasonableness of the manufacturer’s or
digtributor’ s conduct as it relates to the product. Plaintiff aso has not identified any witness to testify that the
product is not fit for the ordinary purpose for which it was intended.

Fantiff origindly filed his dams agangt defendants in this court on Jenuary 17, 2001. Plaintiff
voluntarily dismissed hisfirst lawsuit after both defendants filed motions to dismiss claiming thet the case was
barred by the Kansas commencement statute. Plaintiff filed this current action in the United States Didtrict
Court for the Digtrict of Minnesota, asserting diversity jurisdiction on July 11, 2001. Persond and origina
jurisdiction was proper in the State of Minnesota. Upon defendants motions, the Minnesota District Court
transferred this case back to the District of Kansas pursuant to 28 U.S.C. § 1404(a) in March 2002.

Inits summary judgment motion, Georgia-Pecific clamsthat: (1) it isimmune, pursuant to Kan. Sat.
Ann. 8 60-3306 of the Kansas Products Liahbility Act (“KPLA”), from plaintiff’s product ligbility clams
arisng from dleged defectsin the product; (2) the product is not defective, and that plaintiff’s expert has
tetified that the product is not defective; (3) plaintiff’ s negligence cdlam fails as a matter of law because
plaintiff cannot provide evidence that Georgia-Pecific acted unreasonably; and (4) plaintiff’s breach of
warranty clamsfail asamatter of law because plaintiff cannot provide any evidence that the project was
unmerchantable or unfit for the ordinary purpose for which it was intended.

Pantiff contends that he originaly brought his damsin the sate of Minnesota under sate common
law principles of products liahility through negligence and dtrict liahility for failure to warn, and not pursuant
to the KPLA. Paintiff contends that the court must first determine whether Kansas or Minnesota law
goplies. Essentidly, Minnesota, where plaintiff initiated his clams, has not adopted the Uniform Products

Liability Act, on whichthe KPLA isbased. Thus, it is more advantageous to plantiff to litigate hiscdams




under Minnesota substantive law rather than Kansas substantive law. Plaintiff contends that Minnesota
subgtantive law should gpply to his clams and, thus, the KPLA isingpplicable to his clams.

Georgia-Pecific contends that the Digtrict of Minnesota found that Kansas substantive law should
apply to the case @ the time it transferred the case to this district. Georgia-Pecific further argues that 28
U.S.C. 8 1404(a) requires the court to apply the law that the Digtrict of Minnesota would have applied
pursuant to Minnesota s choice of law rules. Applying such choice of law rules, Georgia-Pacific contends
that Kansas subgtantive law gpplies to plaintiff’s clams. Georgia-Pecific further argues that Kansas law
should be applied because the accident occurred in Kansas.

Willamette filed areply brief in support of Georgia-Pacific' s pogtion that Kansas substantive law
should apply to this case, pursuant to Minnesota s choice of law rules.
. Summary Judgment Standard

Summary judgment is gppropriate if the moving party demondirates that thereisno genuineissue as
to any materid fact” and that it is*entitled to ajudgment as a matter of law.” Fed. R. Civ. P. 56(c). In
gpplying this standard, the court views the evidence and dl reasonable inferences therefrom in the light most
favorable to the nonmoving party. Adler v. Wal-Mart Stores, Inc., 144 F.3d 664, 670 (10" Cir. 1998)
(ating Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986)).
[I1.  Analysis

In light of the parties opposing positions on whether Kansas or Minnesota substantive law applies
to plaintiff’s clams, the court first addresses the choice of law issue before reaching the substantive issuesin
Georgia-Pacific’'s summary judgment motion.

A. Choice of Law




“Generdly, when adigtrict court transfers a case to another forum, the transferee court must follow
the choice of law rules of the transferor court. \When the transferor court lacks persona jurisdiction,
however, the choice of law rules of the transferee court gpply.” Doering ex rel. Barrett v. Copper
Mountain, Inc., 259 F.3d 1202, 1209 (10™ Cir. 2001) (interna citations omitted). Because the persona
juridiction of the Minnesota Didtrict Court over the parties was not an issue in the transfer pursuant to
U.S.C. § 1404(a), and the persond jurisdiction of this court over the partiesis not disputed, this court
gpplies Minnesota s choice of law rules in determining whether Minnesota or Kansas substantive law applies
to plantiff scams.

“Minnesota courts have adopted the significant contacts tests for determining which state's law
should apply. The test examines the following five factors: (1) Predictability of results; (2) Maintenance of
interstate and internationa order; (3) Simplification of the judicid task; (4) Advancement of the forum’s
governmentd interest; and (5) Application of the better rule of law.” Jacobson v. Universal Underwriters
Ins. Group, 645 N. W. 2d 741, 745 (Minn. App. 2002).

Before analyzing the rlevant choice of law factors, this court findsit important to note thet, although
the Minnesota Digtrict Court declined to make a ruling whether Minnesota or Kansas substantive law would
aoply to plaintiff’s cdlaims because the issue was not before it, the Minnesota court was clear that it
consdered plaintiff’s case a“flagrant example of forum shopping upon an unexplained falure to comply with
Kansas commencement law,” that it was “beyond the Court . . . why acase obvioudy belonging in the
Digtrict of Kansas should have taken the circuitous route through Minnesota to get there,” and that Kansas
Subgtantive law should gpply to plantiff’sclams. See Didtrict of Minnesota March 11, 2002 Memorandum
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noted:

The Minnesota Didtrict Court, in analyzing whether transfer of the case to Kansas was proper, dso

None of the parties are located herein Minnesota. To the extent that Defendants are
represented in Minnesota by aregistered agent or a satellite facility, to say thet their
presence in Minnesotaiis minima with respect to the facts of this case is an understatement.
While neither Defendant is located in Kansas as wdll, the Plaintiff is aresdent of Kansas and
acknowledged the obvious convenience of that forum by firgt filing his action there.

The Minnesota Didtrict Court further hed that:

There is no dispute that, given the location of Plaintiff’ s action, Kansas subgtantive law shdl
aoply. While aMinnesota court is certainly cgpable of fairly and aptly applying the law of
another jurisdiction, a Kansas court is undoubtedly more familiar with the rlevant law and
its proper application. More importantly, however, there is no indication that Minnesota has
any interest to protect or serve by maintaining this casein one of its courts. To the contrary,
Kansas has an obviousinterest in protecting the rights of its citizenry and resolving locdl
controversiesin its own courts.

Id. Itiswithin that framework that the court turns to Minnesota s choice of law factors.

1 Predictability of Results

“Thisfactor represents the ided that litigation on the same facts, regardiess of where the litigation

occurs, should be decided the same to avoid forum shopping. Courts place more emphasis on this factor in

contract cases. . .." Id. (dting Nodak Mut. Ins. Co. v. Am. Family Mut. Ins. Co., 604 N.W. 2d 91, 94

(Minn. 2000). Becausethis caseinvolvestort claims, thisfactor isless relevant to the court’ s determination,

and, as both plaintiff and Georgia-Pacific point out, the parties did not have predetermined expectations

regarding the choice of law issue.

However, Georgia-Pacific contends, and the court agrees, that plaintiff, as a Kansas resdent,

employed in Kansas and working in Kansas at the time of the accident, should reasonably have expected




that Kansas law would apply if hewasinjured a work. This court isaso mindful of the Minnesota Didtrict
Court’s observation that plaintiff’ s filing of his clamsin Minnesota was a procedura method to avoid the bar
of his clams pursuant to Kansas' commencement statute, and its statement that Kansas law would apply to
plaintiff’s dlamswhen it transferred the case to this court. Accordingly, this factor favors gpplication of
Kansas law.

2. Maintenance of I nterstate Order

“Thisfactor is primarily concerned with whether the gpplication of Minnesota law would manifest
disrespect for [the forum State' S| sovereignty or vice versa or impede the interstate movement of people and
goods.” |d. at 746 (citing Medtronic, Inc. v. Advanced Bionics Corp., 630 N.W. 2d 438, 455 (Minn.
App. 2001). “Courts examine the contacts between the forum state and the case to determine whether to
aoply the forum sta€' slaw.” 1d. (cting Jepson v. Gen. Cas. Co. of Wisc., 513 N.W. 2d 467, 471 (Minn.
1994). Inthis case, none of the parties are located in Minnesota, and defendants’ presence in Minnesotaiis
minima. All of the events surrounding plaintiff’s clams occurred in Kansas. Thisfactor favors application of
Kansas law.

3. Simplification of the Judicial Task

Paintiff contends that, because the case originated in Minnesota, it would be smpler for this court to
apply genera common law tort principles rather than apply the KPLA. The court disagrees. The accident
leading to plaintiff’sinjury occurred in Kansas. Plaintiff is a Kansas resdent and was working for a Kansas
company at the time the accident occurred. The only nexusto Minnesotais that plaintiff filed hiscdams
there. The Minnesota Digtrict Court clearly indicated that it thought Kansas law should gpply to plaintiff’s

clams. It would be smpler and more logica for this court, which stsin Kansas, to apply the KPLA and




Kansas subgtantive law to plaintiff’s dams rather than reaching out to gpply Minnesota substantive law, with
which this court haslittle familiarity. Thisfactor favors goplication of Kansas law.

4. Advancement of the Forum’sInterest

“This factor examines ‘which choice of law most advances a Sgnificant interest of the forum.”” 1d.
(quoting Nodak, 604 N.W. 2d a 95). “Minnesota courts have arecognized interest in seeing that all tort
victims are fully compensated. Thisinterest isnot limited to resdents” Id. (internd citation omitted).
Faintiff contends that, because Georgia-Pecific is aresdent of Minnesota and not Kansas, Minnesota law
should be gpplied because Minnesota has expressed an intent to regulate corporations in its forum through
goplication of jurisdictiond rules. Plaintiff contends that Minnesotal s intent is that Minnesotal s rules
concerning products liability apply in dl casesfiled in Minnesota. Plantiff cites no case law in support of his
postion. Pantiff aso contendsthat his choice of venue by filing the lawsuit in Minnesota should influence
the court’ s determination toward application of Minnesotalaw. However, the Minnesota Didtrict Court
clearly stated that Minnesota did not have any interest to protect or serve in the case and found, in fact, that
Kansas has an obvious interest in protecting the rights of its citizenry and resolving locd controversesin its
own courts. Plantiff isaresdent of Kansas and was injured in Kansas. Thus, Kansas has a significant
interest in plantiff’sclams. Thisfactor favors gpplication of Kansas law.

5. Better Ruleof Law

“This factor should be addressed when the other factors are not conclusive as to which state’ s law
should be applied.” Danielson v. Nat’'| Supply Co., 670 N.W. 2d 1, 8 (Minn. App. 2003) (citing
Medtronic, 630 N.W. 2d at 456-57). Because the other factors so strongly favor application of Kansas

law, the court declines to address this factor.




Accordingly, having examined Minnesota s choice of law factors, the court finds that Kansas
subgtantive law should be gpplied to plaintiff’s claims before this court. The court next turnsto Georgia

Pacific's summary judgment arguments.

B. Application of Kansas Lawto Plaintiff’s Claims Against Geor gia-Pacific

Paintiff contends that, regardless of which state’ s substantive laws apply, genuine issues of materid
fact exigt regarding: (1) whether the product is defective; (2) whether Georgia-Pacific acted unreasonably;
and (3) whether the product was unmerchantable or fit for the ordinary purpose for which it was intended.
Pantiff cited only Minnesota case law to support his opposition to Georgia-Pacific' s summary judgment
arguments under the KPLA. Plaintiff specifically failed to address Georgia-Pecific' s specific arguments
regarding its liability under 8 60-3306 of the KPLA.

1 Standard

A product ligbility claim may be brought under the KPLA for “harm caused by the manufacture,
production, making, congtruction, fabrication, design, formula, preparation, assembly, ingtdlation, testing,
warnings, ingructions, marketing, packaging, storage or labeling of the relevant product.” Kan. Stat. Ann. 8
60-3302(c). Harm under the KPLA includes damage to property and persond injuries. 1d. § 60-3302(d).
The KPLA appliesto al product ligbility clams, regardless of the theory of recovery. Savina v. Serling

Drug, Inc., 795 P. 2d 915, 931 (Kan. 1990). “Therefore, under K.S.A. 8§ 60-3302(c), the provisions of




the Act apply to actions based on dtrict liahility in tort, as well as negligence, breach of express or implied
warranty, and breach of or fallure to discharge aduty to warn or ingruct.” Id. Thus plantiff’'sdams
agang Georgia-Pacific are dl product liability clams as defined by the KPLA.

2. Section 60-3306

Georgia-Pecific contends that it was a distributor of the product and that it fals under the definition
of “product seller” pursuant to§ 60-3302(a) of the KPLA. The KPLA defines a“product sdler” as any
entity that isin the business of sdlling products whether for use or consumption, or for resale. Kan. Stat.
Ann. 8 60-3302(a). Georgia-Pacific, asadistributor of the product to various retailersfor re-sale, isa
“product sdller” within the meaning of the KPLA.

Under the KPLA, aproduct sdller is not ligble for a product liability claim, such as those asserted by
the plaintiff, if the product seller establishes five facts

@ The sdler had no knowledge of the defect.

(b) The sdler could not have discovered the defect in the exercise of reasonable care in

performing its duties.

(© The sdler was not amanufacturer of the product or product component.

(d) The manufacturer of the product is subject to service of process under Kansas law.

(e A potentid judgment againgt the manufacturer is reasonably certain of being satisfied.
Seeid. § 60-3306.

With regard to the firgt factor, thereis no evidence in the record that Georgia-Pacific had knowledge
of the alleged defect. Infact, dl of the ingtructions, marketing, and other paperwork included with the

product were provided solely by Willamette. Georgia-Pacific asserts, and plaintiff asserts no factsto the
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contrary, that it had no knowledge of any of the defects that plaintiff has dleged. While plaintiff arguesthat a
genuine issue of materid fact exists with regard to whether the product was defective, plaintiff provides no
evidence that Georgia-Pacific was aware of any aleged defect at the time it sold the product. See McHenry
exrel. McHenry v. Sears, Roebuck & Co., 2000 WL 1472742, a *4 (D. Kan. Aug. 3, 2000) (holding
that the determination of whether a sdller of a product had knowledge of an dleged defect is not based on
knowledge by the sdller at the time of the dleged incident, but rather on knowledge at the time of the sde).
The court finds that Georgia-Pecific has established the first factor.

With regard to the second factor, it is uncontroverted that Georgia-Pacific merely bought the
product from Willamette and sold it directly to the buyer. Georgia-Pacific had no part in the manufacturing
or development of the product. Georgia-Pacific required Willamette to submit quaity control reports before
it would distribute the product, to insure that the product met the quality standards required by the customer.
Georgia-Pacific points out that the product met the quality standards for the purpose for which it was
designed, which is a manufactured wood floor joist. Georgia-Pecific further points out that the only way to
determine the dengity, dadticity, or other qudlities of the product as they would compare to sawn lumber,
would be to run comparison tests on the product. 1t is undisputed that Georgia-Pacific did not conduct any
type of testing of the products that were manufactured by Willamette, and there is no evidence in the record
that running tests on the product was encompassed within Georgia-Pacific's duties as a digtributor of the
product. Accordingly, the court finds that the defect plaintiff has dleged is not something Georgia-Pecific
could have discovered through reasonable care in performing its duties as a distributor.

The third, fourth, and fifth factors are undisputed. It is uncontroverted that Georgia-Pacific was a

distributor and not a manufacturer of the product. Willamette, the manufacturer of the product, was subject
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to service of process under Kansas law and is a defendant in this case. Further, it is uncontroverted that
Willamette has ample insurance coverage to satisfy the mgority of a potentid judgment, if plaintiff wereto
be awarded al of his clamed damages. Thus, the court finds that any potentia judgment is reasonably
certain of being satisfied.

Because Georgia-Pacific has established dl five of the factors under 8 60-3306, the court finds that
Georgia-Padific is entitled to immunity from plaintiff’ s product liability daims?

IT ISTHEREFORE ORDERED that defendant Georgia-Pacific Corporation’s Second Motion
for Summary Judgment (Doc. 123) isgranted. Accordingly, plantiff’s daims agangt Georgia-Pecific
Corporation are dismissed.

Dated this 8" day of March 2006, at K ansas City, Kansas.

g Carlos Murguia

CARLOSMURGUIA
United States District Judge

2 Because the court finds that Georgia-Pacific isimmune to plaintiff’s claims under § 60-3306 of the

KPLA, the court does not reach Georgia-Pacific's other summary judgment arguments.
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