IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

JAMESB. MCCQOY, et al.,

)
)
) CIVIL ACTION
Plaintiffs, )
) No. 02-2064-KHV
V. )
) Consolidated with:
WHIRLPOOL CORP,, ) No. 02-2229-KHV
) No. 02-2230-KHV
Defendant. )
)

MEMORANDUM AND ORDER

FRantiffs James B. McCoy, Lorray McCoy and American Nationa Property and Casuadty
Company filed separate suits againg Whirlpool Corporation (“Whirlpool”) for wrongful deeth, personal
injury and property loss! The McCoys dso filed a surviva action on behdf of the Estate of Emily M.
McCoy. The case went to trid in August of 2003, and ended in a migrid. On February 10, 2005, a
second juryreturneda$l,712,914 verdict infavor of plantiffs. See Jury Verdict (Doc. #396). Thismatter

comes before the Court ondefendant’ sora Motion For Directed Verdict And Judogment AsA Matter Of

Law (Doc. #391) made February 2, 2005, defendant’ s oral Mation For Directed Verdict And Judgment

AsA Matter Of Law (Doc. #392) made February 9, 2005 and Defendant Whirlpool’ s Renewed Motion

For Judgment As A Matter Of Law And Motion For Judgment Notwithstanding The Verdict Or, In The

Alternative, Motion For New Trid (Doc. #398) filed February 24, 2005. For reasons stated below, the

Court sustains defendant’ s motions.

! The Court dismissed the persond injury clam in August of 2003.




Standards For Motion For Judgment As A Matter Of Law

A court should grant judgment as a matter of law under Rule 50(b), Fed. R. Civ. P., “cautioudy

and sparingly.” Zuchel v. City & County of Denver, 997 F.2d 730, 734 (10th Cir. 1993). A paty is

entitled to judgment as a matter of law if the evidence points but one way and is susceptible to no

reasonabl e inferences supporting the party opposing the motion. Johnson v. Unified Gov't of Wyandotte

County/Kan. City, Kan., 371 F.3d 723, 728 (10th Cir. 2004). If the record does not include a legdly

auffident evidentiary basis for a dam under the contralling law, judgment as a matter of law is proper.

Brownv. Gray, 227 F.3d 1278, 1285 (10th Cir. 2000); Masonv. Okla. Turnpike Auth., 115 F.3d 1442,

1450 (10th Cir. 1997). The Court may not weigh the evidence, consider witness credibility or substitute

itsjudgment for that of the jury. Affilialed FM Ins. Co. v. Neosho Constr. Co., Inc., 192 F.R.D. 662, 666

(D. Kan. 2000). The Court must find that more than a scintilla of evidence favors the nonmoving party.

See Cooper v. Asplundh Tree Expert Co., 836 F.2d 1544, 1547 (10th Cir. 1988). TheCourt viewsthe

evidence in favor of the nonmoving party. Id.

Factual Background

Fantiffsdlege that Whirlpool is drictly liable for damages which the McCoys sustained in afire
which killed their daughter and destroyed their home on February 16, 2000.2 Plaintiffs dlege that the fire
originated in a Kenmore New Generation dishwasher which they purchased from Sears on Augus 26,

1996. Whirlpool, which manufactured the dishwasher during the week of June 16, 1996, denies that the

2 In addition to drict lidhility, plantiffs origindly sought actual and punitive damages for
negligence. On May 15, 2003, plaintiffs filed a motion to amend the pretrid order to withdraw those
cams. Moation To Amend Pretrial Order (Doc. #149). On June 6, 2003, the Court sustained plaintiffs
motion. Order (Doc. #155). Plantiffs sole remaining theory is srict liability.
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fire originated in the dishwasher and argues that the dishwasher was not defective or unreasonably
dangerous.

Briefly summarized, the evidence at trid was asfollows:

l. TheFire

Lorray McCoy and daughter Emily spent the evening of February 16, 2000 at home. Sometime
between 5:00 and 7:00 p.m., Lorray set the delay timer functionof the dishwasher. At the end of the delay
the dishwasher was supposed to automaticadly start a 90-minute wash cycle, followed by a 30-minutedry
cycle, then automaticaly turn off. Lorray sat the timer for the maximum delay of five hours. At about
11:10 p.m. Emily went to bed in her second floor bedroom. About 20 minutes later, Lorray went to bed
in her first floor bedroom. AsLorray fdl adeep, she smeled smoke. Initidly, she thought the smell was
from a neighbor’s fireplace. Four or five minutes later she got out of bed and waked to the kitchen to
investigate.

Lorray looked into the kitchen and saw flames coming out the front of the dishwasher. Lorray
cdled to Emily, who was adeep in her bedroom, then called 911. The Louisburg Fire Department was
dispatched to the McCoy home at 11:42 p.m.

. New Generation Dishwasher

In November of 1990, Whirlpool first produced and marketed the premium and base models of

the New Generationdishwasher. The door latch switchassembly, which is located at the top center of the

dishwasher door, origindly consisted of alatchbolt, adoor lever latch, two whitemicroswitches, two AMP




flag terminals which attached to each microswitch,® and a crimp attachment at each of the four AMP flag
terminas. The crimp attachments connected the AMP flag terminds to wire conductors in the wiring
harness of the dishwasher. Each microswitch included a plunger. When the dishwasher door was shut,
the plunger was depressed and dlowed the dectrical contacts insde the microswitchto make contact, so
that eectrica current could alow the dishwasher to operate. When the dishwasher door was opened
during a cycle, the plunger retracted to separate the dectrica contacts indgde the microswitch and
automaticaly turn off the dishwasher.

The fallowing picture shows how the four crimp attachments connected the flag terminds (two on

each microswitch) to the wires of the wiring harness in the dishwasher:

8 “Microswitch” isthe trade name for aminiatureinterlock switchwhichWhirlpool has used
in its New Generation dishwashers snce April of 1992. When thedoor handle of the dishwasher israised
to open the door, the microswitch operates to mechanically stop al dectrica current to the dishwasher.
When the door is shut, a plunger ingde the switch is depressed so that electrical current can pass through
the eectricd contacts of the switch.

Each microswitch had two metd tabs which extended outside the microswitch. The AMP flag
terminas did over these tabs. Each AMP flag termind included a crimp attachment which connected the
AMP flag termind to one of the conductors from the wiring harness.
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Tria Exhibit 657.004 (not admitted).*

The New Generation dishwasher is energized with a nomind 120 volts. The current flow varies
throughout the various dishwasher cycles, but it does not exceed 11.6 amps. Theentirecurrent flow passes
through the two microswitchesin the door latch switch assembly area

In 1992, Whirlpool implemented certain desgn changes in the premium New Generation
dishwashers. For some premium models manufactured between April of 1992 and May of 1993, this
design change caused overheating at the AMP flag terminads on the microswitches. Therefore, inMay of
1993, Whirlpool changed from AMP flag teemindls to ETCO flag terminds. The ETCO terminas had
different crimp attachments to conductor wires> The McCoy dishwasher had ETCO terminds, and not
the AMP terminals which had problems with overhesting.

In dl premium modds manufactured after April of 1992, Whirlpool dso replaced the white

microswitches with black ones. The dectronic properties of the black and white switches were the same,

4 Attrid, the Court admitted several dishwasher door switchassembly exemplarswhichgave
the jury roughly the same illudration. See Exhibit 425. The parties apparently did not offer Trial
Exhibit 657.004 because the exemplars were in evidence. The Court refers to this exhibit solely for
demondtrative purposes.

° Plaintiffs daim that dishwashers manufactured after April of 1992 had problems with
excessve heating which the change to ETCO terminds did not correct. Whirlpool’s engineering expert,
Erng Grunewad, testified that the initid ET CO termind samplesin 1993 had problems with crimp heights,
whichcould potentially cause excessveres stancehesating. See Jury Trid - Tedimony Of Erngt Grunewad
(Doc. #418) filed May 25, 2005 at 111-12. ETCO (who manufactured the terminals) immediately
changed the crimp haght on the terminds and the problem was resolved. Seeid. at 112. Rantiffs
presented no evidencethat dishwasherswithETCO terminas manufactured after 1993 had problems with
overheating. In addition, Whirlpool presented evidence that even though excessve resstance hedting is
possble with ETCO terminds, they could not reach sufficient temperatures to ignite surrounding
combustibles because of the therma properties of black microswitcheswhich it had started to use in April
of 1992. Seeinfratext at 10-11.




but they were made of different materid. After the change, Whirlpool received several complaints that
dishwashers with black microswitches would not run.  In investigating those complaints, Whirlpool
discovered that when the ambient air temperature near the black microswitches reached 160 degrees
Centigrade / 320 degrees Fahrenheit, the plungers in the black microswitches melted and opened the
electrical circuits, causing the dishwashers to stop running. Because of this so-caled “fal safe,” the black
microswitches prevented fires that might otherwise result fromoverheating at or near the microswitches.®

Whirlpool performs dishwasher “Life Testing,” whichinvolves hooking up adishwasher asit would
be hooked up in a consumer’s home and running it for 24 hours a day for at least 4,000 cycles. During
such testing, Whirlpool ingpects the dishwasher on aregular basis, then dismantles and further inspectsit.
On four occasions in 1993, the New Generation life tests indicated that a black microswitch appeared to
fal with the plunger in the “closed postion.” These tests did not result in fires, but they suggested that the
plungers had not melted, the electricd circuits had not opened, and the e ectrical current continued to flow
in those four dishwashers. Asto three of the four microswitches where the plunger appeared to fal inthe
closed position, Grunewad explained that the dectrica contacts in the microswitches were actudly open
S0 no current could continue to flow. See Grunewad Tesimony at 109-10. Asto thefourth microswitch,
Grunewdd testified that the plunger had partidly melted and that the eectricd contactsinthe microswitch

would have faled in the open position if the temperature had reached 160 degrees Centigrade /

6 In redity, the black microswitches had two types of “fall safes” Fird, the mechanica
operationof the plunger within the microswitchtemporarily stopped al e ectrica current whenthe door was
opened. Second, when the plunger melted, it separated the el ectrica contacts within the microswitch and
permanently stopped all eectrica current.




320 degrees Fahrenheit. Seeid. at 105-06. This testimony was undisputed.’
[1l1.  FireOrigin And Cause

At trid, plantiffs presented four expert witnesses as to the origin and cause of the fire. Those
witnesseswere JamesL. Kuticka, David L. Y ates, Danidl E. Andersonand Michael Schulz.® Kutickaand
Schulz tedtified that the dishwasher was the origin and cause of the fire, that the fire originated within the
upper door of the dishwasher in the door latch switch assembly area, and that the cause of the fire was
eectrica in nature.

The parties stipulated as to the expert opinions of Y ates and Anderson as follows:

[B]othMr. Y atesand Mr. Anderson conductedthar investigations usng generdly
accepted fire origin and cause investigation methodology and reached conclusions

regarding the origin and cause of the McCoy fire to a reasonable degree of fire science
cartainty.

! Grunewad theoreticadly conceded that both black microswitchesin a dishwasher could
amultaneoudy fail a temperaturesbelow 160 degrees Centigrade / 320 degrees Fahrenheit, and that the
electrical contacts would therefore remain in the closed position. The danger in such a scenario was not
afire, however, but that a user who opened the door while the dishwasher was running could get sprayed.
Seeid. a 38-39. Thisscenario involvesthe firg type of “fail safe’ of the black microswitch, i.e. the fact
that the mechanical operation of the plunger within the microswitch temporarily stops al electrica current
whenthe door is opened. Whether the black microswitchesin the McCoy dishwasher operated with such
a “fal safe’ is not directly rlevant to plaintiffs dam that excessve resistance heating caused their fire.
Fantiffs dam involves the second type of “fal safe” on the black microswitches, i.e. the fact that at
160 degrees Centigrade / 320 degrees Fahrenheit, the plunger meltsand separatesthe eectrical contacts
within the microswitch, permanently stopping dl dectrica current and preventing further excessive
resistance heating.

8 David L. Yates, afireinvestigator for the Kansas State Fire Marshdl’ s office, arrived at
the fire scene at 5:19 am. on February 17, 2000. Y ates determined that the fire was accidenta and
suspected that the fire started at or near the dishwasher. Yates also arranged for James L. Kuticka of
KutickaFireInvestigations, L.L.C. to investigate the origin and cause of the fire. Goben Company, which
had ingdled the dishwasher, hired Danid E. Anderson of Anderson Investigations to investigate the fire.
Kuticka and Anderson separately concluded that the fire was accidental and thet it originated in the
dishwasher.




... [1]f called to testify, David L. Yaes and Daniel E. Anderson would testify to
opinions that are essentialy the same as the expert opinions of plantiffs two retained fire
origin and cause experts, James Kuticka and Michadl Schulz, asto the origin and cause
of the McCoy fire, to-wit, (1) the origin and cause of the McCoy fire was the Whirlpool
dishwasher located on the north wall of the kitchen of the McCoy residence; and (2) the
McCoy firedid not originate within the joist space of the caling of the basement below the
first floor of the McCoy residence. It isfurther stipulated and agreed by the parties that
Daniel E. Andersonwould a so tetify that (1) the M cCoy fire specificdly originated within
the door latch switchassembly of the Whirlpool dishwasher; and (2) the firewaselectrica
in origin.

Joint Stipulation Regarding Expert Opinions Of David L. Y ates And Danid E. Anderson(Doc. #314) filed
September 30, 2004. Paintiffs dso presented an dectrica engineering expert, Wedey Sherman, who
testified that he could not find any potential cause of the fire other than the dishwasher.

Findly, plaintiff presented an dectrica engineering expert, JamesL. Martin.® Martin testified that
the dectrica drcuit of the door latch switch assembly contains ten potentia points of excessive resistance

hedting. See Jury Trid - Tedimony Of James L. Marttin (Doc. #415) filed May 25, 2005 at 54-55;

Haintiff’s Exhibit 44. In this context, excessve resstance hegting describes the increase in heat which is
produced when the dectrical resstance in a dishwasher is increased. See Martin Testimony at 43.
Ordinarily, excessive resi stance heating occurs at anelectrica connection, i.e. apoint of discontinuity, and
increases gradualy over aperiod of time. Seeid. at 43-44. The process can occur where strands of a

conductor wireare outsde acrimp, whereacrimp is not the proper sze or where the el ectrical connection

o Martin holds a bachelor of science degree in eectrica engineering and has continuoudy
practiced as alicensed professond dectrica engineer snce August of 1968. In 1977 he formed Martin
Engineering, which specidizes in consulting engineering and forensic engineering. On behdf of Martin
Engineering, Martin has provided d ectrical engineering consultingto awidevariety of eectrica construction
projects and has completed many forensc engineering assgnments. About 600 of those assignments
involved fires.




isotherwise defective. See id. at 44. When the gppliance is energized and current passes through the
defective e ectrical connection, the air around the connectionwarms and forms an oxide whichfillsthe voids
in the connection. Seeid. a 44-45. The next time the gpplianceisenergized and current passes through
the dectrica connection, the air becomes even warmer at the eectrical connection and more oxidation
occurs. Seeid. at 45. If the defect a the dectricad connection is savere enough and if the gppliance is
turned on enough times, excessve resstance heeting can eventudly manifest itsdf asafire Seeid. In
describing how excessve resistance heating is created, Martin stated that excessive res stance heating can
occur (1) at one or more of the four crimpswhich connect the flag terminds to the conductorsinthe wiring
harness; (2) a one or more of the four connections of the flag terminds to the microswitches, and (3) a
one or two connections inside the microswitches™ See id. at 55-59. Martin testified that if the fire
originated in the door latch assembly of the dishwasher, as the cause and origin experts had testified, it
resulted fromamanufacturing defect which caused excessive resistance heating in the current flow path in
the door latchassembly. See Martin Testimony at 104-05. Martin concluded that without such a defect,
the fire would not have occurred. Seeid. a 105. Martin testified that excessve resstance heating can
result from manufacturing defects (such as aloose crimp or wire strands outside a crimp) and can ignite

pladticsin the vicinity.'! Seeid. at 28, 44-47.

10 Whirlpool did not design or manufacture the black microswitches.

1 Martin testified that he had seen afire caused by excessive resistancehestinginaWhirl pool
“rework dishwasher.” Seeid. a 28, 47. Martindid not explain what he meant by a*“rework dishwasher,”
but he apparently was referring to one of the New Generation dishwasherswhichbecame part of a“ rework
program” which Whirlpool implemented in 1996. The rework program was in response to several
dishwasher fires which resulted from excessve resstance heating a AMP flag terminds.  Whirlpool
determined that the root cause of the fires was the manufacturing process for the AMP flag terminas

(continued...)




Defendant’ senginearing expert, Erngt Grunewald, agreed that a manufacturing defect could cause
excessve resistance heating which at gpproximately 400 degrees Centigrade / 752 degrees Fahrenhet
could ignite combustibles in that area of the dishwasher. See Grunewad Testimony at 9-10. Grunewad
a0 agreed that even with ETCO terminds, a manufacturing defect in the crimping process could cause

excessve resstance heating. Seeid. at 16. Grunewad testified, however, that with black microswitches

11(_..continued)
between June 1, 1991 and April 10, 1992. See Grunewdd Tegsimony at 130. The rework program
covered all New Generation dishwashers manufactured between those dates. Seeid. at 128. Aspart of
the rework program, technicians ingtalled rework kitswhichreplaced the AMP flagterminas with ETCO
flagterminds and repl aced the white microswitches with black ones. Seeiid. at 128-32. The dishwasher
in the McCoy home, which was manufactured in 1996, was not subject to the rework program. Seeid.
at 80. Fromthetime of manufacture, it had different flag terminas (ETCO termindsinstead of AMP ones)
and different microswitches (black onesinstead of whiteones) thanthe dishwashersinthe rework program.
Seeid.

Haintiffs did not present evidence of the total number of firesin the “rework dishwashers” but at
least two fires occurred because the technicians had not properly connected the rework kits to the wiring
harnesses. See id. at 140-41, 166-67, 169-70. The black microswitches did not prevent those fires
because the microswitches were Sx or seven inches away from the improper connections and the
connectionswerein “heat snks’ which prevented the heat from raising the ambient air temperature near
the plungers in the black microswitches to 160 degrees Centigrade / 320 degrees Fahrenheit. See id.
Consequently, the plungersdid not mdt and separate the eectrica contactsto interrupt the flow of current,
and excessve resistance heeting ignited the combustiblesin the surrounding aress of the two dishwashers.

Grunewad conceded that excessve resstance heating caused “severd” firesin New Generation
dishwashers with black microswitches. Seeid. a 41. Paintiffs did not offer evidence of the number of
such fires or exactly wherewithinthe door latch switch assembly excessive resstance heating occurred in
these dishwashers. Grunewald explained that in each case, the black microswitches had been
compromised or totaly bypassed by improper service or the fire had originated in a*“heet Snk,” asin the
case of the two firesinrework dishwashers. Seeid. at 41-42, 139-41. In this case, improper serviceis
not an issue because plaintiffs sole theory isamanufacturing defect. Furthermore, plaintiffs do not dam
that ther fire originated in a “heat sSnk” which prevented the black microswitches from acting as a “fall
safe.” Accordingly, evidence concerning these other fires does not support plaintiffs clam that their
dishwasher was defective in the respects which they dlege. In addition, plaintiff’s genera evidence
concerning these fires is insuffident for a reasonable jury to conclude that the plungers in the black
microswitches do not mdt and separate the eectrica contacts when exposed to temperatures of
160 degrees Centigrade / 320 degrees Fahrenheit.
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likethe onesinthe M cCoy dishwasher, the plungers would melt at 160 degrees Centigrade / 320 degrees
Fahrenheit and open the dectrica contactsingde the black microswitches so that no current could flow
through the dishwasher. Seeid. at 16, 46-47, 101-02, 114. Without continued current, any excessve
res stance heating would cease and the temperature could never get high enough to ignite the surrounding
plastic combustibles. Seeid. at 16. Attrid, Grunewad generdly testified that if the McCoy fire originated
inthe“door latchswitcharea” — as opined by plantiffs experts— the fire was caused by “adefect of some
kind within that wiring syssem” and the black microswitches had failed to act as therma fuses. 1d. at 43;
seeid. at 12-14, 43-44. He aso testified that with the black microswitches in the New Generation
dishwashers, it was impossble for excessve resistance heeting to ignite combustibles in the door latch
switch assembly area.  See id. at 28. Grunewdd explained that while Whirlpool and Underwriters
Laboratories did not specificaly test or list the black microswitches as thermd fuses, they functioned as
thermd fuses when the ambient temperature near the microswitches reached 160 degrees Centigrade/
320 degrees Fahrenheit. Seeid. at 127.

Asnoted, ajury returned a$1,712,914 verdict in favor of plaintiffs Defendant argues thet it is
entitled to judgment as a matter of law or anew trid because the verdict is (1) against the weight of the
evidence and (2) founded upon mere speculation and conjecture in violation of Rule 702, Fed. R. Evid.,

and Daubert v. Merrdl Dow Pharms, Inc., 509 U.S. 579 (1993). In particular, defendant argues that

(2) the Court abused its discretion under Daubert when it permitted Martin to testify, (2) evenif Martin's

testimony wasadmissible, plaintiffs did not present sufficient evidencethat a defect inthe dishwasher caused
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the fire, and (3) the Court erred in submitting plaintiffs claim for loss of sarvicesto the jury. 2
Analysis

Fantiffs specificdly dleged that the M cCoy dishwasher had two manufacturing defects, each of
which involved the ETCO flag terminds on the black microswitches: (1) the terminds were not properly
crimped to the conductors in the wiring harnessinthe door latch switchassembly; and/or (2) the terminds
were not properly attached to the microswitchesthemselves. Seelngt. No. 12. At trid, to establish thair
cdams, plantiffs had to prove that the following essentid dements of their drict ligbility dam were more
probably true than not true:

Q) the McCoy dishwasher had a defect which made it unreasonably dangerous to
persons who might be expected to use it;

(2 the dishwasher was defective whenit Ieft the possessionand control of Whirlpool
Corporation;

3 the dishwasher was expected to reach and did reach the McCoys without
subgtantial change in the condition in which it was manufactured and sold; and

4 plaintiffs suffered damages as aresult of the defect or defects.

Inst. No. 13; see Jenkinsv. AmchemProds., Inc., 256 Kan. 602, 630, 886 P.2d 869, 886 (1994), cert.

denied, 516 U.S. 820 (1995); Mays v. CIBA-Geigy Corp., 233 Kan. 38, 54, 661 P.2d 348, 360 (1983).

l. Admissibility Of Testimony Of JamesL. Martin
Flantiffs experts— Kuticka, Schulzand Anderson—opined that the McCoy fire originated within

the door latch switch assembly of the dishwasher, and that the cause of the fire was eectrica in nature.

12 Because the Court sustains defendant’s motion on other grounds, it need not address

Whirlpool’ s argument that the Court erred in submitting plaintiffs clam for loss of servicesto the jury.
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Such testimony was insufficent to establish that the fire resulted from ether of the two manufacturing
defects dleged by plaintiffs, i.e. the terminas were not properly crimped to the conductors in the wiring
harness in the door latch switch assembly and/or the terminas were not properly attached to the black
microswitchesthemselves. Martin purported to bridge this gap through testimony that if the fire originated
in the door latch switch assembly, it resulted from a manufacturing defect in the current flow path of that
assembly whichcaused excessve resistance heating. See Martin Testimony at 104-05. At trid, Whirlpool
asked the Court to exclude Martin's testimony because (1) he had not persondly conducted testing to
support his opinion; and (2) he did not apply a scientific methodology in a reasonably reliable manner to
the facts of this case. The Court overruled both objections. Defendant has renewed its objections.*®
Rule 702, Fed. R. Evid., provides that an expert may testify as to scientific, technica or other
speciaized knowledge “if (1) the testimony is based upon sufficient facts or data, (2) the testimony isthe
product of rdiable principles and methods, and (3) the witness has gpplied the principles and methods
relidbly to the facts of the case.” In determining whether an opinion or particular scientific theory is
“reliable,” the Court may consider severa nondigpogtive factors:. (1) whether the proffered theory can and
has been tested; (2) whether the theory has been subject to peer review; (3) the known or potentid rate
of error; and (4) the generd acceptance of amethodology in the rdevant scientific community. Daubert,
509 U.S. a 593-94. The Supreme Court has emphasized, however, that while atrid court may consider

one or more of these factors, the test of rdidhility is flexible and Daubert’s lig of factors does not

13 Defendant aso criticized Martin because he did not identify a specific wiring connection
whichcongtituted a manufacturing defect. The Court previoudy noted that this criticism did not implicate
Daubert. The Court addresses below whether plaintiffs sufficiently aleged and proved a specific defect
in the dishwasher. See infratext, Analysis, Part |1.

13




necessarily or exdusvey apply to dl experts or every case. Kumho Tire Co., Ltd. v. Carmichadl, 526

U.S. 137, 141 (1999). Therefore, while a trid court should consder the specific factors identified in
Daubert where they are reasonable measures of the rdiability of expert tetimony, id., the law does not
require an expert to back hisor her opinion with independent tests that unequivocally support hisor her

conclusons. See Bonnerv. ISP Techs., Inc., 259 F.3d 924, 929 (8th Cir. 2001); Heller v. Shaw Indus.

Inc., 167 F.3d 146, 155 (3d Cir. 1999). Where an expert otherwiserdiagbly utilizessaentific methodsto
reach a conduson, lack of independent testing may “go to the weight, not the admissibility” of the

tesimony. See Zuchowicz v. United States, 140 F.3d 381, 387 (2d Cir. 1998).

In support of its objections to Martin’ s testimony, Whirlpoal relies primarily on Truck Insurance

Exchange v. Magnetek, Inc., 360 F.3d 1206 (10th Cir. 2004). InMagnetek, investigators concluded that

afire started in the space between a basement storeroom cdlling and a kitchen floor. Paintiff’s experts
attempted to establish that a fluorescent light fixture on the storeroom ceiling caused the fire. The light
fixture contained a ballast, which defendant manufactured, that contained athermd protector. Thethermd
protector was designed to shut off the power if the temperature exceeded 232 degrees Fahrenheit, which
was well bel ow the gpproximately 400 degrees Fahrenheit necessary to ignite the wood in the storeroom
calingand kitchenfloor. Seeid. at 1208. The parties agreed that even after the fire, the therma protector
functioned properly. Faintiff’s experts conducted tests, however, whichshowed that asmilar balast did
not cut off power until temperaturesreached 300 to 340 degrees Fahrenheit. Seeid. at 1209. Based on
atheory cdled “pyrolyss” whichposited that wood can catch fireif it is exposed to temperatures below
400 degrees Fahrenheit over a long period of time, plantiff’s expert proposed to testify that the balast

darted thefire. Seeid.
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The digtrict court excluded plaintiff’s expert testimony under Daubert. 1t reasoned that the long-
term low-temperature ignition theory was unrdigble and had not been reliably applied to the facts of the
case. Seeid. a 1210-11. In particular, the digtrict court held that plantiff’s experts did not have “any
evidencethat the balast could generate enough heat to ignitecombustiblesinthe calling.” 1d. at 1213. The
Tenth Circuit held that the digtrict court did not abuse itsdiscretionwhenit excluded such testimony under
Daubert. Seeid. It noted that the authors of the articles offered by plaintiff, and plaintiff’s own expert,
gave cautionary statements about the rdliability and foundation of pyrolyss. Seeid. at 1212.

Concepts of generd and specific causation, as Kansas courts have applied themin product ligbility
cases whichinvolve pharmaceutica's and medical products, shed light on plaintiffs evidentiary burdenand

the type of expert testimony whichis admissble under Daubert.** See Norris v. Baxter Hedlthcare Corp.,

397 F.3d 878, 881 (10th Cir. 2005) (applying principlesinglicone breast implant case). On the issue of

genera causation, plantiffs must show through reasonably reiable evidence that excessive resstance

14 In the medical context, generd causation refers to proof that “the [product] can causethe

injury at issue’ and specific causation refers to proof that “the [product] did cause the injury at issue.”
Kuhnv. Sandoz Pharms. Corp., 270Kan. 443, 464, 14 P.3d 1170, 1184 (2000) (outlining digtrict court’s
description of phrases). The Court recognizes that in a products ligbility action under Kansas law,
independent proof of general causation is not necessarily required. See id. at 464-65, 14 P.3d 1170,
1184-85 (evidence of genera causation not required to admit evidence of specific causation; proof of
genera causation ordinarily required only inmasstort litigationwithlarge existing epidemiol ogical records).
In this case, however, the circumstantia nature of plaintiffs evidence of causation and the holding in
Magnetek suggest that plaintiffs must show thet for their particular dishwasher, their theory of how the fire
started is scientificdly plausible. Factudly, Magnetek is virtudly on*dl fours’ withthiscase. 1neach case,
a fire occurred in spite of atherma protective device which should have cut off power before eectrica
heating reached atemperature sufficient toignitesurrounding combustibles(wood or plagtic). In Magnetek,
the parties sti pulated that the thermd protective device functioned properly even after the fire. Theparties
in this case had no such dipulation, but the record contains no evidence or claim that the black
microswitches — the thermal protective devices in the McCoy dishwasher — were defective.
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heeting in a New Generation dishwasher equipped with black microswitches can cause a fire. In other
words, plantiffs must show that a manufacturing defect which causes excessive resistance hegting in the
door latch switch assembly is a scientificdly plausible cause of fireinaNew Generationdishwasher. See
Magnetek, 360 F.3d at 1213 (expert must have evidencethat balast could generate enough hest to ignite
surrounding combustibles).  On the issue of spedfic causation, plantiffs must show through reasonably
relidble evidence that excessive resistance hegating due to one of the two aleged defects did raise the
temperature high enough to ignite combustibles in that area of the dishwasher. See Mays, 233 Kan. at 52,
661 P.2d at 359 (circumstances shown mug judify inference of probability as distinguished from mere
possihility). For reasons explained below, Martin' s expert testimony was not sufficiently reliable on elther
issue.
A. Expert Testimony Of General Causation: Excessive Resistance Heating Can
Cause A Fire In New Generation Dishwashers Equipped With Black
Microswitches
Fantiffs mus show through reasonably religble evidence that excessveres stancehedtingcanraise
the temperature in the door latch switchassembly area of aNew Generation dishwasher to approximately
400 degrees Centigrade / 752 degrees Fahrenheit — high enough to ignite plastic combudtibles ingde the
dishwasher.®®> Martin and Grunewad agreed that in theory, a defective arimp between atermind and a
conductor can create excessve res stance heating whichcan eventudly raise the temperature high enough

to ignite surrounding combustibles. See Grunewad Testimony at 9-10, 14, 16-20. Grunewad testified

that this scenario cannot occur in New Generation dishwashers with black microswitches, however,

15 All combustibles inside the New Generation dishwasher are platic.

16




because at 160 degrees Centigrade / 320 degrees Fahrenheit, i.e. significantly below the 400 degrees
Centigrade/ 752 degrees Fahrenheit required to ignite surrounding combustibles, the plungersinthe black
microswitches will mdt and openthe eectrical contacts of the microswitches so that eectrica current can
no longer flow through the dishwasher wiring harness to generate excessive resstance heeting. Seeid. at
16, 114.

In Norris, atoxic tort case, the Tenth Circuit held that where the record contains a large body of
contrary epidemiologicd evidence, plantiff’s experts mud at least address it with evidence that is based
onamedicdly reiable and scientificdly vaid methodology. See Norris, 397 F.3d a 882. Norris held that
the digrict court properly excluded the testimony of plaintiff’s experts as unrdiable because they smply
ignored or without explanation discounted al contrary epidemiological evidence® Seeid. at 884-85.

Here, Whirlpool presented evidencethat the plungerinablack microswitchwill mdt at 160 degrees
Centigrade/ 320 degrees Fahrenheit and openthe e ectrical contactsinthe microswitchso that no eectrical
current can flow through the dishwasher to generate excessive resistance heating. This evidence was
undisputed, and Martin never addressed or attempted to explain how excessive resistance heeting at the

flag terminds could cause a fire in a New Generation dishwasher equipped with black microswitches'’

16 “Although it is not dways a straightforward exercise to disaggregate method and
conclusion, whenthe conclusonsmply does not follow from the data, adigtrict court is free to determine
that an impermissible anaytica gap exists between premisesand concluson.” Bitler v. A.O. Smith Corp.,
391 F.3d 1114, 1121 (10th Cir. 2004).

17 Martin testified that to suggest that a plunger in ablack microswitch will dways mdt and
act asathermd fuseis* not good engineering science” because the interruptionof current “would be totaly
a by-chance event.” Martin Testimony at 80. Martin never explained what he meant by a *by-chance
event” or why “by-chance” events are inconsstent with “good engineering science.” Inreferringto a*by-
chance event,” Martin was perhapsreferring to the fact that the black microswitcheswere not intentiondly

(continued...)
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In faling to do so, Martin ignored undisputed and known evidence about the therma properties of black
microswitches. See Norris, 397 F.3d at 884-85. Martin's theory therefore suffers a more fundamenta
defect than the expert’s theory in Magnetek — that is, Martin's theory does not explain how excessve
resistance hegting could ignite the surrounding combustibles in the dishwasher modd which was in the
McCoy home. Absent a theory on thisissue, Martin could not test it. So Martin opined generdly that

excessve resistance hedting is possible and that it has caused some dishwasher fires in the past. Martin

1(...continued)
designed to act astherma fuses. The undisputed evidence, however, was that black microswitches do
functionas thermd fuseswhentemperatures reach 160 degrees Centigrade/ 320 degrees Fahrenheit. For
purposes of this case, the functiondity of a black microswitch is what counts — not the manufacturer’s
subjective intent in designing and manufacturing it or Whirlpool’sintent inusngit. Thereforeitisirrdevant
whether black microswitchesinterrupt the current flow* by chance” —as Martin may have used the phrase
— or because black microswitches are designed to act asthermd fuses. The critica question is whether
black microswitches function as thermal fuses.

The record contains no evidencethat black microswitches operateas therma fusesonly randomly,
sporadicdly or erraticdly when temperatures reach 160 degrees Centigrade / 320 degrees Fahrenheit,
which is what a reasonable factfinder would consider to be “by chance” Furthermore, Martin never
attempted to explain what evidence supported his bad conclusion that a black microswitch does not
function as a thermd fuse. See Martin's Testimony a 92. Martin's criticism that the microswitch
interrupted dectrica current as a “totadly . . . by-chance event,” and that it was not “good engineering
science’ to assume that it would act as a therma fuse does not establish that black microswitches do not
act asthermal fuses or establish any circumstances under whichthey would fail to do so. See Norris, 397
F.3d a 886 (mere criticism of epidemiology cannot establish causation). |If black microswitches do not
congstently and rdiably act as thermal fuses, this point could be easily established through testing —which
Martin did not do. As noted above, the undisputed evidence is that black microswitches act as thermal
fuses when ambient temperatures around them reach 160 degrees Centigrade / 320 degrees Fahrenheit.
They will not prevent fires which originate in “heet Snks” because the “heat sinks’ prevent temperatures
near the black microswitches from reaching 160 degrees Centigrade / 320 degrees Fahrenheit. In this
case, however, the dleged manufacturing defects were elther onthe black microswitchesthemsdvesor less
than one inch away from them. The record contains no evidence that any black microswitchhas failed to
function as athermd fuse in such circumstances. That isto say, the record contains no evidence that an
eectricd fire in a New Generationdishwasher hasoriginated at or within one inch of ablack microswitch
with ETCO terminds.
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never attempted to gpply thet theory to the factsinthis case, i.e. a New Generation dishwasher with black
microswitches. See Daubert, 509 U.S. at 591 (gatekeeping inquiry must be tied to facts of particular case).
Martin did not explain how — in a New Generation dishwasher with black microswitches — excessive
resistance hegting can raise the temperature to 400 degrees Centigrade / 752 degrees Fahrenheit — high
enough to ignite surrounding combustibles. In other words, Martin's methodology has an impermissble
andytica gap between its premisesand conclusons. SeeBitler, 391 F.3d at 1121. Fantiffsdo not dam
that the black microswitchesin the McCoy dishwasher were defective, or that any defects which they do
alege would prevent the black microswitches fromfunctioning asthermd fuses. The Court must therefore
exclude Martin’ s opinion that a manufacturing defect in a New Generation dishwasher withnon-defective
black microswitches can cause excessve resstance heeting which can cause afire. See Magnetek, 360
F.3d at 1211-13 (expert must present sufficiently reliable theory to establish that product defect could
generate sufficient heet to ignitefire).
B. Expert Testimony Of Specific Causation: Excessive Resistance Heating Caused
By One Of The Two Defects Alleged Did Raise The Temperature High Enough
To Ignite Surrounding Combustibles
Inadditionto plantiffs falureto present reasonably rdiable evidence of generd causation, plantiffs
aso falled to present reasonably rdiable evidence that one of the two dleged defects actudly raised the
temperatureinthe M cCoy dishwasher high enoughtoignite surrounding combustibles. Again, onthisissue,
plantiffsrelied on Martin's expert testimony.
Experts must gpply a scentific methodol ogy inareasonably reiable manner to thefacts of the case.

In seeking to exclude testimony under Daubert, defendant mugt “[cdl] auffidently into question” the

principles, methods, or gpplications which Martin employed. Daubert, 509 U.S. at 592.
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Martintestified that if the fire originated in the door latch assembly of the dishwasher, asthe cause
and origin experts testified, a manufacturing defect in the current flow path at the door latch assembly
caused excessve resistance heating, which in turn caused the fire. See Martin Testimony at 104-05.
Martin concluded that a manufacturing defect caused the excessve resistance hesting and that without such
adefect, the firewould not have occurred. Seeid. at 105. Martin’sconclusory opinionsare not admissible
under Daubert.

Firgt, Martin never explained how or under what circumstances a plunger in ablack microswitch
would fal to separate the electrica contacts ingde the microswitch (and stop the electrica current flow
through the dishwasher) before a fire could ignite. See supratext, Andyds, Part I.A. Martin basicdly
agreed that black microswitchesact as thermd fuses (dthough he claimed that this functiondity was “totaly
a by-chance event”), and plantiffs never dleged or proved that the black micraswitches in the McCoy
dishwasher were defective in any way. Therefore Martin did not explain how a fire could result from
excessve resstance hesting in the McCoy dishwasher.

Second, Martin did not attempt to goply known data from New Generation dishwashers to

spedificdly explain how the M cCoy fireresulted froma manufecturing defect. See Gen. Elec. Co. v. Joiner,

522 U.S. 136, 146 (1997) (trained experts ordinarily extrgpolate from existing data; Daubert does not

require court to admit opinion evidence which is connected to exiding dataonly by ipse dixit of expert).
Asexplained above, excessve resstance heating from a manufacturing defect is a gradual process. It
depends on a number of factors such as how loose the dectrica connection is, the eectrica current load
of the dishwasher (which varies throughout each cycle) and the number of times the dishwasher has been

used. Seesupratext at 8-9. Most or all of these factorswere known or cgpable of estimation in this case.
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Martin ignored them dl, in favor of a generd theory that because a manufacturing defect can Sart firesin
the door latch switch assembly areasof some dishwashers, suchadefect mugt have caused the McCoy fire.
Thefact that some fireshave ignited in this manner does not establish, however, that the M cCoy fireignited
inthis manner.*® Martin did not explain his conclusion in thisregard or show how herdliably used scientific
methods to reach his concluson. On voir dire, Martin acknowledged that the standard within his field of
scienceisto formahypothess and test the hypothess by gpplying the established lavs of scienceto known
and edtimated variables. See Martin Testimony at 82. Martin's attempt to Smply “reason it out,” based
on generd principles of dectricd engineering, is not sufficiently reiable under the factsof thiscase. Id. at
83. Thisisparticularly true because his attempt to “reason it out” does not address the thermal protective
function which the black microswitches perform.

The Court recognizes that Martin's general testimony about potentiad causes of excessve

resistance heatingindoor latch switch assembliesis scientificaly reliable, based on Ohm's Law.’® Martin

18 In this regard, the Court notes that the record contains no evidence that the McCoys
experienced any problems in the four years they owned and operated their dishwasher, or that they
observed any unusua behavior on its part. Assuming that ignition cannot occur until excessive resstance
heating builds to 400 degrees Centigrade/ 752 degrees Fahrenhelt, and that excessive resstance heeting
would build to this point gradudly over time, with multiple uses, one might expect the McCoys to have
detected some problem with overhesting well before the point of ignition. The partiesdid not explain the
insulating properties of the dishwasher door or what the peak temperature ina dishwasher would be under
norma circumstances, but Grunewad noted that in the Life Tests which sought to replicate actua
conditions, Whirlpool used water at 160 degrees. See Grunewad Testimony at 44. Grunewald did not
explan whether the water temperature was measured in Centigrade or Fahrenheit, but a the firg trid,
Grunewdd tedtified that in genera, except for certain hegting € ements, the temperature of the dishwasher
should not exceed 150 degrees Centigrade / 302 degrees Fahrenheit. See Transcript of Jury Tridl,
August 12-28, 2003 (Doc. #264) filed February 17, 2004 at 1436-37.

19 Ohm's Law is a wel recognized and basic principle for understanding the relationship
between eectricity and fire. 1t Satesthat the voltage is equa to current multiplied by resstance. Martin
(continued...)
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did not explain, however, under what scientific principles he concluded that a manufacturing defect caused
the excessve resistance heating which caused the McCoy fire. Furthermore, plaintiffs cannot rely on
Grunewdd's tesimony to establish the riability of Martin's testimony under Daubert. Grunewad
speculated that if the fire originated in the door latch switch ares, the fire resulted from “a defect of some
kind within that wiring sysem” and that the black microswitches in that circumstance had failed to act as
thermd fuses. Seeid. at 43-44. Grunewdd did not testify what defect in the wiring syssem would have
caused the fire. Based on his other testimony, Grunewad apparently assumed that such a defect would
have to be at some distance from the microswitches, in a “heat snk” which prevented the excessve
res stance hesting fromraisng the ambient air temperature near the plungers to the point where they would
mdt. Seeid. at 41-42, 139-41, 166-67, 169-70. Grunewad stestimony does not prove the two specific
defects which, as plaintiffs dleged, are located on the microswitches themsaves (where they attach to the
ETCO flagterminds) or lessthanone inchaway (where the ET CO flagterminasconnect to the conductors
in the wiring harmness). In sum, Martin did not show how he reliably used sdentific methods to reach his

conclusion.?’ Accordingly, the Court must exclude Martin’ stestimony that a manufacturing defect caused

19(...continued)
aso relied on another accepted formula of dectrical engineering which provides that heat (measured in
watts) isequal to voltsmultiplied by amps. Combining the two equations, Martin derived the heat formula
which states that heat (measured in watts) is equal to the current (measured in amps) squared multiplied
by the resistance (measured in ochms).

20 Evenat trid, the Court noted that if defendant had rai sed the issue inamoretimey manner
and presented competing scientific testimony asto Martin's methodology, the Court might have rejected
his testimony as unreligble. See Martin Testimony at 98-99. Absent competing scientific testimony,
however, and without the opportunity to conduct a pre-trial Daubert hearing, the Court accepted Martin's
own tesimony that his methodology wasrdiable. Seeid. a 99. On further reflection, the Court findsthat
Martin did not adequately explain under what scientific principles he concluded that a product defect

(continued...)
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excessive res stance heating which caused the McCoy fire?! See Kannankeril v. Terminix Int'l, Inc., 128

F.3d 802, 806 (3d Cir. 1997) (opinionmust be based on vdid reasoning and reliable methodology); In re

Peoli R.R. Yard PCB Litig., 35 F.3d 717, 746 (3d Cir. 1994) (judge should exclude evidence if expert

lacks* good grounds’ for his conclusions), cert. denied, 513 U.S. 1190 (1995); Daubert, 509 U.S. at 590.

. Evidence Of Causation / Specific Defect

To show that the dishwasher was defective, plaintiffs rely on a theory analogous to res ipsa
loquitur, i.e. absent adefect in the dishwasher, the fire would not have occurred. The Kansas Supreme
Court has noted:

Strictly spesking, since proof of negligence is not in issue, res ipsa loquitur has no
aoplication to drict ligbility; but the inferences which are the core of the doctrine remain,
and are not less gpplicable. The plaintiff is not required to diminate dl other possbilities,
and so prove his case beyond a reasonable doubt. Ason other issuesin civil actions, itis
enough that he makes out a preponderance of probability. It is enough that the court
cannot say that reasonable men on the jury could not find it more likdy than not that the
factistrue.

Mays, 233 Kan. at 50, 661 P.2d at 358 (quoting Southern Co. v. Graham Drive-ln, 607 SW.2d 677, 679

(Ark. 1980)) (further quotations and citations omitted).
Whirlpool argues that even if Martin's testimony was admissible under Daubert, plaintiffs did not

present sufficent evidenceto establishcausation. See Defendant’s Memorandum (Doc. #399) at 18. The

elements of a product lighility dam “may be proven inferertidly, by ether direct or circumsantia

20(...continued)
crested excessive res stance heating which caused the McCoy fire.

21 The Court dso should have excluded Martin’ s testimony at trial because Martin did not
explain how the two specific dleged defects caused excessve resstance heating which in turn caused the
fire. Seeinfratext, Anayss, Part [l. Hetherefore did not gpply his theories to the particular facts of this
case. See Daubert, 509 U.S. at 591.
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evidence” Mays, 233 Kan. a 54, 661 P.2d at 360. Nevertheless, generdized assertions that a product
isdefective are inaufficent; plantiffs must establishthe existence of a specific defect to prevail onadefective
product dam. Jenkins, 256 Kan. at 635, 886 P.2d at 889. Whenplantiffs rdly on circumstantia evidence
to makethar case, suchevidence“must tend to negate other reasonable causes, or there mugt be an expert
opinion that the product was defective.” Mays, 233 Kan. at 54, 661 P.2d at 360.

Here, to establish a pecific defect inthe McCoy dishwasher, plaintiffs and their expertsrely on a
theory andogous to thet of “ differentid diagnoss’™ in the medical fidd. “Differentid diagnoss’ referstothe
process by which aphyscian“rulgg in” dl saentificdly plausble causes of plaintiff’ sinjury and then*rules

out” the least plausible causes of injury until the most likdy cause remains. See Hollander v. SandozPharm.

Co., 289 F.3d 1193, 1209 (10th Cir.), cert. denied, 537 U.S. 1088 (2002). Under such atheory,
plantiffs expertsmug “rulein” defendant’ sproduct asa” scentificdly plausble cause” aswel as*“rule out”
other possible causes. Id. a 1211. In other words, plaintiffs must do more than show a set of

circumstances bringing thar theory within the rem of possbilities. See Franklinv. Skdly Qil Co., 141

F.2d 568, 570-71 (10th Cir. 1944). “Because lidbility in a products lighility action cannot be based on
mere speculation, guessor conjecture, the circumstances shown must justify an inference of probability as
distinguished from mere posshility.” Mays, 233 Kan. at 52, 661 P.2d at 359.

Whirlpool first argues that plaintiffs did not present sufficient evidence to dispute Grunewad's
concluson that black microswitches act as thermal fuses to prevent temperatures from risng over
160 degrees Centigrade / 320 degrees Fahrenheit in the door latch switch assembly area, i.e. plaintiffs
experts never “ruled in’ as a sdettificdly plausble cause a manufacturing defect which causes excessve

resstance heging. The Court agrees. Martin admitted that at 160 to 180 degrees Centigrade / 320 to
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356 degrees Fahrenhet (wel bel ow the 400 degrees Centigrade/ 752 degreesFahrenheit requiredtoignite
surrounding combustibles), the plungers in the black microswitcheswill mdt. See Martin Testimony at 78.
He a'so conceded that he had not done any testing which revedled that black microswitches do not shut
off the current flow at 160 degrees Centigrade / 320 degrees Fahrenheit. See id. a 73-74. The
dishwasher Life Tests, which Martin reviewed, did show that of the four microswitcheswhich failed, three
of themappeared to fal withther plungersin the closed position. Grunewad, however, explained that the
electrica contacts in the microswitches were actualy open so no eectricd current could continue to flow.
See Grunewdd Tesimony at 109-10. Asto the fourth switch, Grunewald explained that the plunger had
only patidly mdted and that if it had been exposed to a temperature of 160 degrees Centigrade /
320 degreesFahrenheit, it would have totally melted and opened the eectrical contacts.?? Seeid. at 50-51,
105-06, 113-14. Grunewad s tesimony on these issues was undisputed.®

Maintiffs argue that in addition to Martin’'s testimony and the Whirlpool Life Tests, the testimony

of Lorray McCoy, the testimony of the cause and origin experts and evidence of five other fires was

22 As explained above, this example illustrates only that a user who opened the door while
the dishwasher was running faced arisk of being sorayed. See supranote 7.

2z The parties did not present evidence asto the materid and ignition temperatures of the
individuad components in the door latch switch assembly, i.e. the microswitches, the latch bolt, the latch
lever, the flag terminds and the wire connectors. Martin and Grunewad testified generdly that most of
these maerids (induding the black microswitches and the materid which covers and insulates the flag
terminds) are plagtic. Martinand Grunewald apparently agreed that if excessve res stance heating occurs
because of a defective connection & the flag terminds, the surrounding plastic combustibles (such as the
insulaion on the wire adjacent to the defective connection) will be the firg thing to ignite. See Martin
Tegtimony at 70-71. As noted, these combustibles are within one inch of the black microswitches.
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sufficient for ajury to find that black microswitchesdo not aways act as thermal fuses2* The Court finds
that such evidence isinsufficient, however, for areasonable juryto find in plaintiffs favor. Lorray McCoy
and the cause and origin expertstestified only generdly as to the locationwhere the fire originated; they did
not mention the black microswitches or any of the dleged manufacturing defects. Under Magnetek,
evidencethat afireoriginated at or withinacertain product isinsufficient by itsdf to establishthat a product
defect caused the fire. See Magnetek, 360 F.3d at 1213. Fantiffs mugt present a sufficently reigble
theory to establishthat adefect in the product could (and did) generate sufficient heet to sart thefire. See
id. at 1212-13. Astothefiveother firesin New Generation dishwashers, the undisputed evidence wasthat
in each case, the black microswitches had been compromised by improper service or the fire originated
in a heat 9Nk some 9x to seven inches away from the black microswitches. See Grunewad Testimony a
41-42, 139-41. Because plaintiff’s experts did not explain how a manufacturing defect could cause afire
in the McCoy dishwasher inlight of properly ingtalled non-defective black microswitches, the Court must
sustain defendant’ s motions for judgment as amatter of law.?

Inthe dternative, Whirlpool argues that plaintiffs did not present sufficient evidence that a specific

defect caused thefire. Attrid, plantiffsaleged that the M cCoy dishwasher had two manufacturing defects.

24 The five other fires occurred in dishwashers with black microswitches. At least two of
these fires were in “rework dishwashers” See supra note 11. The fires in the rework dishwashers
originated six or seven inches away from the black microswitches and the improper connections werein
“heat sinks’” whichprevented the heat frommdtingthe plungersinthe black microswitches. The other three
fires occurred in dishwashers where the black microswitches had been compromised or totaly bypassed
by improper service or the fire had originated in a “heat Snk,” as in the case of the two firesin rework
dishwashers. Seeid.

% Fantiffs did not attempt to negate reasonabl e causes of the fire, other thanthe defectsthey
adleged — suchas design or manufacturing defectsinthe black microswitches. Mays, 233 Kan. at 54, 661
P.2d at 360.
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(1) the flagterminals were not properly crimped to the conductorsin the warning harness of the door latch
switchassembly; and/or (2) the flagterminads were not properly attached to the microswitchesthemsdves.
See Ing. No. 12. Whirlpool argues that plaintiffs did not present specific evidence of ether defect. See

Defendant’s Memorandum (Doc. #399) at 22. Defendant has dightly overdated plaintiffs evidentiary

burden. Haintiffs must identify the type of manufacturing defect which caused the fire (e.g., a defective
crimp), but they are not required to identify which specific crimp or e ectrical connectionwas defective and
causedthe fire. Under the Court’ singtructions, plaintiffshad to produce sufficient evidencefor areasonable
jury to find that excessve res stance heating occurred where the flag terminas were attached to the wiring
harnessand/or the microswitchesthemsdves. Seelngt. No. 12. Maintiffs evidence on thisissue conssted
s0lely of the expert testimony of Martin, who admitted that the fire could have resulted from a defect insde
the microswitches, i.e. not from excessve res stance heating where the flag terminals were attached to the
wiring harness and/or to the microswitches themsalves. See Martin's Testimony at 104-05, 123.

Even if Martin’ stestimony was admissible under Daubert, it was insufficient for areasonable jury

to conclude that the fire resulted from excess ve resistance heating whichoccurred where the flagterminds
were atached to the wiring harness and/or to the microswitches. See Inst. No. 12. Martin stated that
excessve res stance heating could occur &t three potentia locations: the two locations dleged by plaintiffs
and one more — ingde the microswitches. See Martin Testimony at 55-59. Martin did not attempt to
exclude the posshility that the McCoy fire resulted from defects in the eectrical connections insde the

microswitches or explain why, in concluding that the defect lay € sewhere, he ruled out the possibility that
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the microswitches themsdves were defective® See Mays, 233 Kan. at 52, 661 P.2d at 359
(crcumstancesshownmugt justify inferenceof probability asditinguished frommere possibility); Hollander,
289 F.3d at 1211 (plaintiffs expertsmug “rulein’ defendant’ s product asa“ scientificaly plausble cause”’
aswdl as“rule out” other possible causes). Therefore, evenif the fire originated inthe dishwasher, the jury
could not find inplaintiffs favor without Speculating that the firedid not occur because of defectsinside the
microswitches. In sum, plantiffs res ipsa loquitur-type theory is insufficient to show a specific defect.
Fantiffs presented evidence of three types of defects which could cause excessve res stance heeting, but
they did not present evidence for areasonable jury to conclude that (1) ether of the two aleged defects
more likely than not caused the McCoy fire or (2) in light of the black microswitches, any of the three
theoretical defects could cause a fire. Therefore, for these additional reasons, the Court must sustain
defendant’s motions for judgment as a matter of law.?”

IT IS THEREFORE ORDERED that defendant’s ora Motion For Directed Verdict And

Judgment As A Matter Of Law (Doc. # 391) made on February 2, 2005, defendant’ s oral Motion For

Directed Verdict And Judgment As A Matter Of Law (Doc. #392) made on February 9, 2005 and

Defendant Whirlpool’ s Renewed Motion For Judgment As A Matter Of Law And Motion For Judgment

Notwithganding The Verdict Or, In The Alternative, Motion For New Trid (Doc. # 398) filed

% Martin's testimony could be read to suggest that the plungersin the black microswitches
in the McCoy dishwasher may have failed to melt and thus separate the dectrical contacts ingde the
microswitches. Plaintiffsdid not alege such amanufacturing defect and the record isvoid of evidence how
this scenario could take place, or whether it occurred.

21 Because the record does not include a legdly sufficient evidentiarybasisfor plaintiffs dam
under the controlling law, the Court mugt enter judgment as a matter of law in favor of Whirlpool. See
Brown v. Gray, 227 F.3d 1278, 1285 (10th Cir. 2000). In the dternative, however, the Court would
sugtain Whirlpool’s motion for anew trid because the Court erred in admitting Martin's testimony.
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February 24, 2005 be and hereby isSUSTAINED. The Court sustains defendant’ s motionsfor judgment
asamatter of law. The Clerk is directed to enter judgment in favor of defendant.

Dated this 29th day of July, 2005 at Kansas City, Kansas.

g Kathryn H. Vratil
Kathryn H. Vratil
United States Didtrict Judge
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