I N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

BRENDA HARRI S, et al .,
Cl VI L ACTI ON
No. 02-1395-M.B

Plaintiffs,
V.
AMERI CAN GENERAL FI NANCE, | NC.,
Def endant .

N e N N N N e N N

MEMORANDUM AND ORDER

Before the court are the follow ng:

1. Plaintiffs’ notion to alter or anmend judgnent
(Docs 43 and 53); and

2. Anmerican General’s response (Doc. 63).

Plaintiffs have not filed a reply.

This case was tried to a jury which returned a verdict on
Sept enber 8, 2005 (Doc. 41), finding that defendant violated the
Kansas Consuner Protection Act (KCPA) by disregarding plaintiffs’
paynment instructions relating to loans. The jury assessed damages
of $500 and found that plaintiffs sustained a | oss of use of noney
as a result of defendant’s deceptive act. After the jury returned
its verdict, the court advised counsel to try to work out the
matter of attorney’ s fees, which counsel agreed to do. During the
succeeding nonths, both the <court and the <court’s «clerk
occasionally conferred with counsel, trying to determ ne the status
of the attorney’s fee discussions. When not hing happened, the
court instructed the clerk to enter judgnent in favor of plaintiffs

for $500. Judgnent was filed on January 30, 2006 (Doc. 42).




On February 28, plaintiffs filed their Fed. R Civ. P. 60
notion to alter or anmend judgnment noting that the judgnment did not
address the civil penalty provided for in K S.A. 50-634(b) and 50-
626(a) as well as reasonable attorney fees as all owed by K. S. A 50-
634(e) (Doc. 43).Y The next day, March 1, plaintiffs filed a
noti ce of appeal (Doc. 44).

Concerned that plaintiffs’ notice of appeal deprived this
court of jurisdiction to rule on plaintiffs’ Rule 60 notion, the
court contacted Doug Cressler, chief deputy clerk of the Tenth
Circuit. By email dated May 3, M. Cressler provided the foll ow ng
advi ce:

If you enter judgnent and a notice of appeal is filed,
you have the authority to rule on any Trial Rule 60(b)
notion that is filed within ten days of the final
judgnment, regardl ess of howyou intend to rule. See Fed.
R App. P. 4(a)(4)(vi).

If you enter judgnent and a notice of appeal is filed,
you have the authority to rule on any Trial Rule 60(b)
notion that is filed after the ten day period but only if
you intend to deny the notion. If you intend to grant
It, then you must advise the parties of your intent to
grant the notion and they nust then seek a remand from
this court so that you m ght enter a new judgnment. See
Blinder, Robinson, & Co. v. U S.S.E.C., 748 F.3d 1415,
1420 (10th Cir. 1984).

The court notified counsel regarding M. Cressler’s advice.
In the neantinme, the Tenth Circuit scheduled a nediation.
Plaintiffs’ counsel discussed the pending Rule 60 notion with the
Tenth Circuit’s nediator and was infornmed that the nmediati on woul d
be put on hold until the court ruled on the notion.

Def endant filed its response to plaintiffs’ notion on June 12

Plaintiffs filed their nmenmorandumin support of their Rule 60
notion on April 19, 2006 (Doc. 63).
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(Doc. 63). No reply has been fil ed.

Plaintiffs request this court to anend its judgnent to inpose
a $10,000 statutory penalty. Defendant responds that plaintiff is
entitled to either actual damages or a civil penalty, whichever is

greater but not both, citing Bell v. Kent-Brown Chevrolet Co., 1

Kan. App. 2d 131, 135 561 P.2d 907 (1977).

The court has considered the parties’ positions with respect
to acivil penalty, has reviewed its notes regarding the trial and
its instructions to the jury. The court is satisfied that the jury
adequately apprai sed defendant’s conduct as well as plaintiffs’
damages. The jury obviously did not find that defendant’s conduct
“was brazenly wong” as plaintiffs contend. The evidence
demonstrated that while defendant did not follow plaintiffs’
I nstructions regarding application of paynments to plaintiffs’
| oans, thereby commtting a violation of the KCPA, it did not do
so with any sort of wrongful or nmalevolent intent. There is no
basis for the court to throw out the jury’'s award of damages and
i npose a penalty instead.

Accordingly, plaintiffs” mtion to anmend the judgnment to
i nclude (or nore appropriately substitute) a statutory penalty is
deni ed.

Turning to plaintiffs’ motion to anmend to include an award of
attorney’s fees, plaintiffs’ counsel asserts that he has filed “a
detailed accounting |log denonstrating in excess of 120 hours of
time in this matter and has voluntarily elimnated approxi mately
8 hours as a ‘reasonable’ billing adjustnent.” Plaintiffs put

forth a rather |engthy argunent regarding the recovery of
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attorney’s fees in civil rights cases and the difficulty of
allocating attorney’'s fees between successful and unsuccessful
cl ai ms.

Unfortunately, plaintiff does not address DeSpiegel aere v.

Killion, 24 Kan. App. 2d 542, 947 P.2d 1039 (1997) which holds, in
substance, that counsel seeking an award of attorney’'s fees in a
KCPA case nust segregate his tinme to different causes of action,
and, if counsel does not, “. . . it could well be that a court
could find a failure of proof and award no attorney fees.” 24 Kan.
App. 2d at 549. Apparently, this is the case here. Plaintiffs
asserted several clainms but prevailed on only one. Defendant has
done a good job of pointing out that there is no commnality
between the clains on which plaintiffs did not prevail and the
claimon which they did.

Because plaintiffs have not addressed DeSpi egel aere, the court

woul d be within his discretion to deny an award of attorney’s fees.
However, out of an abundance of caution, the court will allow
plaintiffs’ counsel to file an offer of proof with respect to his

fees, applying the DeSpi egel aere standards. The offer of proof

must be filed on or before August 25 and no extensi on of that date
wi Il be allowed. Def endant may respond by Septenber 1 and that
date also will not be extended. Based on these subm ssions, the
court will decide whether it will award attorney’ s fees which wll
requi re an anended judgnent.

Returning to M. Cressler’s email, it would appear that
plaintiffs nust seek a remand in order for an anended judgnent to

be entered unless M. Arbuckle’ s conversations with the Tenth
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Circuit nmedi ator sonehow supercede that requirenment. M. Arbuckle
must touch base with the nediator, make the nedi ator aware of M.
Cressler’s position, and get a definitive statenment regarding
whet her a remand wi Il be necessary should the court choose to award
attorney’s fees. He is to report on that inquiry by August 25.

If M. Arbuckle does not file an offer of proof by August 25,
plaintiffs’ notion to anend will be denied.

IT 1S SO ORDERED.

Dated this 17th day of August 2006, at Wchita, Kansas.

s/ Monti Bel ot
Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE




