I N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

TONY SUMLER, )

Plaintiff, g ClVIL ACTI ON
V. 3 No. 02-1383-M.B
THE BOEI NG COVPANY, g

Def endant . %

MEMORANDUM AND ORDER

Before the court are the foll ow ng:

1. Plaintiff’s notion to retax costs (Doc. 98); and

2. Def endant’ s response (Doc. 99).

Followi ng the Tenth Circuit’s affirmance of this court’s order
granting Boeing’s notion for summary judgnent, Boeing tinmely filed
a bill of costs. Pursuant to the customary procedure in this
court, the clerk held a conference between counsel regarding the
costs and, as a result of the conference, Boeing agreed to file a
revised bill of costs. After the revised bill was filed, the clerk
entered an award of costs in the amount of $6, 311. 80. Plaintiff
then filed a tinely notion to retax the costs.

Plaintiff initially argues that the court should make a
di scretionary order that each party bear their own costs.
Plaintiff points to Boeing's “delay” infiling its revised bill of
costs and al so asserts “. . . that the issues raised in this case
I ncl ude i ssues of general public concern as evidenced by the recent
litigation agai nst Boeing all egi ng gender and race di scrim nation.

Mor eover, the decision of the Court of Appeals was based on a




procedural issue, failure to provide an adequate record, which did
not vindicate Boeing on the nerits.”

The court rejects plaintiff’s request. I nsofar as timng
I ssues are concerned, it does not appear that plaintiff’s counsel
ever objected to what he now asserts as “delay.” Nor does he claim
any prejudice to his client as a result of the “delay.”
Plaintiff’s and Boeing’s counsel are both experienced, respected
litigators in this court. The absence of any objection by
plaintiff’s counsel to the tine periods involved operates as a
wai ver .

The court simlarly rejects the request that the parties
shoul d bear their own costs because of “public concern” and the
fact that the Court of Appeals decision in favor of Boeing was
based on a “procedural issue.” No authority is cited for either
of these propositions and the court finds themlacking in nmerit.

Vi deot ape Deposition

The clerk taxed the cost of plaintiff’s videotape discovery

deposition. Plaintiff objects on the basis that t here was
never any reason to believe that Tony would be unavail abl e or
unable to testify at the time of trial. The videotaping of Tony’s

deposition served no purpose in this case and was not reasonably

necessary at the tinme it was taken.” Boei ng responds that the
deposition was vi deot aped because Boeing believed “. . . it was
reasonably necessary .. . because plaintiff’'s attitude,

communi cation skills, and ability to interact with others were key
Issues . . . and Boeing wanted to show the jury through video how

plaintiff answered questions and conducted hinself during the
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deposition.”
Plaintiff does not dispute decisions of this court that

vi deot ape depositions may be taxed as costs. E.g., Giffith v.

M. Carnmel Medical Center, 157 F.R D. 499, 502-03 (D. Kan. 1994).

The Tenth Circuit simlarly recognizes that discovery
depositions can be taxed as costs “[a]s long as the taking of the
deposition appeared to be reasonably necessary at the tine it was

t aken, barring other appropriate reasons for denial

Allison v. Bank One-Denver, 289 F.3d 1223, 1249 (10th Cir. 2002).

It is routine practice to depose a plaintiff. It is also routine
practice for a defendant to file a nmotion for summary judgnment.
The fact that Boeing ultimately prevailed by summry judgnent and
that a trial was not necessary is not determ native. As the Tenth

Circuit observed in Callicrate v. Farnml and I ndustries, Inc., 139

F.3d 1336 (10th Cir. 1998):

It woul d therefore be inequitable to essentially penalize
a party who happens to prevail on a dispositive notion by
not awarding costs associated with that portion of
di scovery whi ch had no bearing on the di spositive notion,
but whi ch appeared ot herwi se necessary at the time it was
taken for proper preparation of the case. We will not,
therefore, attenpt to enploy the benefit of hindsight in
determ ning whether an otherwise taxable item was
necessarily obtained for use in the case. Rather, we hold
that such a determ nation nust be made based on the
particular facts and circunmstances at the time the
expense was i ncurred.

ld. at 1340; footnote omtted.
Thus, even though the court did not consider the plaintiff’s
deneanor, attitude and voice tone in connection with ruling on

Boeing’s notion for summary judgnent, that does not nean that these
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factors would have been irrelevant in the event the notion was
denied and the case proceeded to trial. Plaintiff’'s deposition
coul d have been used at trial for the purposes suggested by Boei ng.
Fed. R Civ. P. 32(a)(1).

Therefore, the court finds that Boeing has net its burden to
denonstrate that its decision to videotape plaintiff’s deposition
was reasonably necessary and overrules plaintiff’s notion to retax
the costs associated with that deposition.

Phot ocopi es

Plaintiff acknow edges t hat Boei ng i's entitled to
rei mbursement for copies necessarily obtained for use in the case.
28 U.S.C. 8 1920(4). He neverthel ess contends that Boei ng has not
proved that the costs associated with the copyi ng of the docunents
wer e reasonably necessary.

The docunents were produced by plaintiff pursuant to a
di scovery request. The parties agree that the docunents were
“primarily training manual s, policies, awards and sim | ar docunents
accunmul ated by Tony during his enployment by Boeing.” The clerk
taxed costs of $1,001.85 paid by Boeing to a |ocal copy conpany.
The number of docunents copied is in the thousands, based on the
i nvoi ce charge of 15 cents per page. Boeing admts that it did not
use any of the docunents to support its notion for summary judgnent
but contends that sonme of them m ght have been used as tria
exhibits in the event of a trial.

VWi | e phot ocopyi ng charges are l egitimately recoverabl e cost s,
Boei ng nevertheless nust establish their necessity for trial.

Al lison v. Bank One-Denver, supra, 289 F.3d at 1249. For the sane
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reason as the costs associated with depositions, the fact that the
documents were not used is not determ native. However, Boeing has
not offered any expl anation regardi ng which of the docunents woul d
have been used in the event of a trial and obviously, the nunber
woul d be far, far less than the nunber of documents copied.

28 U.S.C. 8§ 1920(4) was enacted in 1948 and | ast anended in
1978, long before the explosion of conpanies which offer copy
services. Conpani es such as Boeing, and their outside |aw firns,
undoubt edl y have to bal ance the cost of whol esal e docunment copyi ng
by an outside coping service with the cost associated with having
the copying done in-house on a nore selective basis. The court
assunes that in this case, when Boeing's counsel received
plaintiff’s docunments, the decision was made to send all the
docunments to the outside copying conpany rather than sift through
t he docunents to determne which ones should be copied.
Presumabl y, given the sophistication of Boeing’s counsel, whol esal e
copyi ng was viewed as the preferable choice. However, there is no
way in the world that Boeing’s counsel could have assuned that al
or even a small portion of plaintiff’s docunments woul d be rel evant
for purposes of a notion for summary judgnment or trial, which is
the test for determ ning recoverability of the costs under section
1920(4). Therefore, by submtting the bill for copying severa
t housand docunents, Boeing has failed to neet its burden to
denonstrate that the copies were “. . . necessarily obtained for
use in the case.” Therefore, plaintiff’s notion to retax the
copying costs i s sustained.

IT 1S SO ORDERED




Dated this 2nd day of May 2006, at Wchita, Kansas.

s/ Monti_ Bel ot

Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE




