INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
MAUDETTE “MEG” BLASE,
Plaintiff,
V. Case No. 02-1281-MLB

AT&T CORPORATION, et al.,

Defendants.
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MEMORANDUM AND ORDER

Thecourt conducted atel ephoneconferenceto addressplaintiff’ s* motionfor leaveto
conduct additional discovery” (Doc. 143) on July 18,2005. Valerie Chrissakis, Michael
Farley, and CharlesBenjamin appeared on plaintiff’ sbehalf. Timothy Finnerty, SamanthaHo,
and CarrieJosserand appeared for defendants. For thereasonsset forth below, themotionis

GRANTED IN PART.

Background
Thiscase hasatortured history andthefoll owing background providesthe relevant
context for plaintiff’ smotion. Highly summarized, therecordreflectsthat plaintiff filed this
actionin August 2002 claiming damages caused by defendants’ installation of afiber optic
cableonherland. Proceedingswere del ayed approximately oneyear by defendant C& B’ s

filing of bankruptcy. Whenthiscaseresumed, after thestay waslifted, thepartiesengagedin




limited discovery and then mediated the case before an experienced mediator (Tom
Berscheidt) inNovember 2003. The mediationwasunsuccessful and plaintiff’ scounsel was
allowed to withdraw soon thereafter.

Proceeding pro se, plaintiff filed numerousmotionsand documentsseeking extensions
of timebased on (1) her efforts to secure new counsel and (2) claimsof health problems.
Although many of the requests for extensions of time were granted, the court declined
plaintiff’ srequest for an indefinite stay and entered (1) a scheduling order and (2) afinal
pretrial hearingdate. (Doc. 89). Thefinal pretrial hearingwasrescheduledfor Junel17, 2005
withtheadmonitionthat plaintiff must proceed, with or without counsel, and that thepretrid
conferencewouldnot becontinued. (Doc.133). A few daysbeforetheJune 17 conference,
plaintiff finally retained counsel torepresent her. Their appearanceswerefiled June 14 and
June21,2005. Plaintiff’ scounsel participatedintheJune 17 conferenceby phoneand, at the

court’ sdirection, filed the present motion to conduct additional discovery.

Moation to Conduct Additional Discovery
Thestandard for allowing aparty to reopen or conduct additional discovery iswell
established in the Tenth Circuit. The district court has
wide discretion in itsregulation of pretrial matters ... [and] atrial court’s
decisionwill not bedisturbed unlesstheappellatecourt hasadefiniteandfirm
convictionthat thelower court madeaclear error injudgment or exceededthe

bounds of permissible choicein the circumstances.

Sil-Flo.Inc.v.SFHC.Inc.,917 F.2d 1507, 1514 (10" Cir.1990)(citationsomitted). Factors




the court may consider in determining whether to reopen discovery include:
(1) whether tria isimminent, (2) whether therequest isopposed, (3) whether
thenon-moving party would beprejudiced, (4) whether themoving party was
diligentinobtainingdiscovery withintheguidelinesestablished by thecourt,

(5) theforeseeability of theneed for additional discovery by thedistrict court,
and (6) the likelihood that the discovery will lead to relevant evidence.

Thefirstandlastfactorsfavor plaintiff becausethismatter hasnot beensetfortrial and
discovery will likely lead to relevant evidence. However, the remaining factors weigh
decisively against plaintiff’ smotion because (1) defendantsopposethemotion, (2) defendants
will suffer some prejudice, (3) plaintiff was not diligent in obtaining discovery, and (4)
plaintiff was granted more than sufficient time to conduct discovery.!

After weighing the above factors, the court is of the opinion that some additional
discovery should bepermitted. However, becauseplaintiff wasnot diligentinsecuring counsel
and conductingdiscovery, thecourt concludesthat theadditional discovery shouldbemore

limited than requested by plaintiff.2 For example, plaintiff requests leave to take the

1

The prejudice is evidenced by the delay and additional expense imposed on
defendants. For example, the passage of time makesit more difficult for defendant C& B tq
locate itsformer employees. Additionally, defendants complied with the discovery
deadlines and now, after she has seen their expert reports and defenses, plaintiff essentially
requests permission to commence discovery.

2

Plaintiff filed amotion for a change of venue to the Eastern District of Californiaon
January 8, 2004 and represented that (1) Michael Farley (her present counsel) contacted
AT&T concerning damages to the property before this lawsuit was filed and (2) hisfiles
were never closed. (Doc. 54, attachment 2). Plaintiff offers no explanation for Mr.

Farley’ s belated entry of appearance in this case.
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depositions of six individuals who were employed by or provided consulting services to

defendantsduringthecableinstallationonplaintiff’ sproperty. Giventhe passageof timeand
theexpensedefendantshaveaready incurredindefendingthiscase, sucharequestisexcessive
under the circumstances. Moreover, plaintiff made frequent on-sight visits during the

installation of thecableandisfully capabl eof describingtheconstruction processand damage
to her property. At this late date, plaintiff shall be limited to the taking of one AT&T

employee deposition (Peggy Womack).

Plaintiff al so requestspermissionto supplement her expert reportsandto add threenew
experts. Thecourt will permit plaintiff to supplement her surveyor’ sexpert report because
thereisadisputewithdefendants survey. Thesupplementationisgranted sothat theparties
cannarrow,if notresolve,factual issuesrel ated totheboundariesof plaintiff’ sproperty and
theactual location of thecable. Thecourtwill alsoallow oneexpert (Mr. Fraiser) concerning
damagesto plaintiff’s property. Plaintiff’srequest for two additional damage expertsis
excessive.

Plaintiff al sorequestspermissionto supplement her forestry expert’ sreport (Steven
Lindsey). Thecourtdeniesthisrequest. Thesupplementationof Mr. Lindsey’ sreport wasthe
subject of aprior hearing (January 14, 2004) and plaintiff was ordered to fileamotion to
supplement her expert reportsnolater than February 14,2004. (Doc. 56). Thetimefor filing
such amotion has long passed.

Accordingly, plaintiff’ smotionto conduct additional discovery shall begrantedinpart

and limited to the following:




. Plaintiff is granted leave to take the deposition of Peggy Womack, an AT& T
employee. Thedepositionislimitedtofour hoursand shall betaken by telephone.
. Plaintiff isgranted|eaveto supplement thereport of her surveyor, RonadAlbertini.
. Plaintiff isgranted |leave to designate anew expert, CurtisFrai ser, for testimony
concerning thediminutioninvalue of plaintiff’ sland and/or rebuttal testimony
concerning defendants’ real estate appraisal.

. Plaintiff shall serve Mr. Albertini’ ssupplemental reportand Mr. Fraiser’ sRule
26(a)(2) report and disclosuresby August 18, 2005. All other requestsby plaintiff
to supplement or add new experts are denied.

. Defendants are granted 30 days to review plaintiff’s expert reports and shall
supplement their expert disclosures, if necessary, by September 19, 2005.

. Plaintiff is granted leave to take the deposition of Donald Fleury, defendants’
surveyor. The deposition shall be (1) limited to two hours, (2) conducted by
telephone, and (3) taken after plaintiff hasproduced Mr. Albertini’ ssupplemental
report.

. Thedepositionsof theabovelisted withessesshall be schedul ed and compl eted by
October 5, 2005.

. Althoughthepartiesare encouraged to conti nue settl ement di scussions, thecourt

will not require formal mediation at thistime.

IT IS THEREFORE ORDERED that plaintiff’s motion to conduct additional

discovery (Doc. 143) isGRANTED IN PART and limited to the rulings set forth herein.
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ITISSO ORDERED.

Dated at Wichita, Kansasthis 21st day of July 2005.

S/ Karen M. Humphreys

KAREN M. HUMPHREY S
United States Magistrate Judge




