IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

UNITED STATESOF AMERICA,

)
)
Plaintiff, )
) CRIMINAL ACTION
V. )
) No. 02-20104-01-KHV
JORGE RIOS-GARCIA, )
) (Civil No. 05-3255-KHV)
Defendant. )
)

MEMORANDUM AND ORDER

This matter is before the Court on defendant’s Motion Under 28 U.S.C. § 2255 To Vacate, Set

Adde, Or Correct Sentence By A Person In Federa Custody (Doc. #344) filed June 9, 2005. After

carefully consdering the parties’ briefs, the Court overrules defendant’s motion.

Factual Background

On December 4, 2002, a grand jury returned an indictment which charged defendant with
conspiracy to distribute more than five kilograms of cocaine and more than 50 kilograms of marijuanain
violation of 21 U.S.C. § 846. See Indictment (Doc. #47). On October 30, 2003, the government filed
an information under 21 U.S.C. § 851 natifying the Court that defendant had previoudy pled guilty to a
drug-trafficking felony and that his mandatory minimum sentence was doubled from ten to twenty years.
Defendant did not object to the facts related to his prior drug conviction.

On January 14, 2004, defendant pled guilty to the one count of conspiracy. On June 14, 2004,
the Court sentenced defendant to 240 months in prison, the statutory minimum following the notice under

21 U.S.C. 8§ 851.




On June 9, 2005, defendant timdy filed the indant motion pursuant to 28 U.S.C. § 2255.
Defendant damsthat the Court should vacate his sentence because (1) counsd wasineffective inpreparing
for trid, in threstening him to plead guilty and in falling to advise imthat he could appedl; (2) his pleawas

involuntary; (3) under Blakdy v. Washington, 542 U.S. 296 (2004), his sentence was improperly enhanced

threelevesfor being a“manager” under the United States Sentencing Guiddines(*U.S.S.G.”) 8 3B1.1(b);
and (4) the Court improperly doubled the statutory minimum sentence under 21 U.S.C. 8 851 by the use

of aprior convictionthat was more than ten years old in violationof Blakdly and Shepard v. United States,

--- U.S. ----, 125 S. Ct. 1254 (2005).
Analysis
The standard of review of Section 2255 petitionsis quite stringent. The Court presumesthat the

proceedings whichled to defendant’ s conviction were correct. SeeKleinv. United States, 880 F.2d 250,

253 (10th Cir. 1989). To prevail, defendant must show a defect in the proceedings which resulted in a

“complete miscarriage of judtice” Davisv. United States, 417 U.S. 333, 346 (1974).

l. Procedural Bar —Waiver Of Collateral Challenges
A knowing and voluntary waiver of the statutory right to appeal or to collaterdly attack a sentence

isgenerdly enforceable. United Statesv. Chavez-Sdais, 337 F.3d 1170, 1172 (10th Cir. 2003); United

Statesv. Cockerham, 237 F.3d 1179, 1181 (10thCir. 2001), cert. denied, 534 U.S. 1085 (2002); United

Statesv. Hernandez, 134 F.3d 1435, 1437 (10th Cir. 1998). The Court applies athree-pronged analysis

to evaduate the enforceahility of such awaiver: (1) whether the disouted issue fals within the scope of the
waver; (2) whether defendant knowingly and voluntarily waived his rights; and (3) whether enforcing the

walver would result in a miscarriage of justice. United States v. Hahn, 359 F.3d 1315, 1325 (10th Cir.
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2004) (en banc); see United States v. McMillon, No. 02-20062-01-JWL, 2004 WL 2660641 at * 3 (D.

Kan. Nov. 19, 2004).

A. Scope of the Waiver

To determine whether the disputed issue fdls within the scope of the waiver, the Court beginswith

the plainlanguage of the pleaagreement. United Statesv. Anderson, 374 F.3d 955, 957 (10th Cir. 2004);

Hahn, 359 F.3d at 1328. The Court construes the plea agreement according to contract principles and

based on wha defendant reasonably understood when he entered his plea. United States v.

Arevdo-Jdmenez, 372 F.3d 1204, 1206 (10th Cir. 2004). The Court strictly construes the waiver and

resolves any ambiguities againg the government and in favor of defendant. Hahn, 359 F.3d at 1343.
The plea agreement gatesin rdevant part asfollows:

8. Waiver of Appeal and Collateral Attack. Defendant knowingly and
voluntarily waives any right to apped or collateraly atack any matter in connection with
this prosecution, conviction and sentence. The defendant is aware that Title 18, U.S.C.
§ 3742 affords a defendant the right to apped the conviction and sentence imposed. By
entering into this agreement, the defendant knowingly walvesany right to appeal asentence
imposed which is within the guiddine range determined appropriate by the court. The
defendant dso waives any right to chdlenge a sentence or manner in which it was
determined in any collatera attack, induding, but not limited to, a motion brought under
Title 28, U.S.C. § 2255. In other words, the defendant waives the right to appeal the
sentence imposed in this case except to the extent, if any, the court departs upwards from
the applicable sentencing guiddine range determined by the court or if the sentence
imposad isinviolation of law. However, if the United States exercises its right to apped
the sentence imposed as authorized by Title 18, U.S.C. § 3742(b), the defendant is
released from thiswaiver and may apped his sentence as authorized by Title 18, U.S.C.
8§ 3742(a).

Plea Agreement 8. The scope of thiswaiver unambiguoudy includes theright to collaterdly attack by
a Section 2255 motion any matter in connection with defendant’s sentence. In this case, except for the

damsthat counsd wasineffective and that defendant’ s plea was not voluntary, defendant’ sargumentsdo
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not chdlenge the vdidity of the pleaor the waiver, but focus solely on sentencingissues. Accordingly, such
clamsfdl within the scope of the waiver in the plea agreement. See Cockerham, 237 F.3d at 1187.

B. Knowing And Voluntary Nature Of The Plea

To ascertain whether defendant knowingly and voluntarily waived his rights, the Court evauates
the language of the plea agreement and the Rule 11 colloquy. Hahn, 359 F.3d at 1325. The Court
conducted a thorough inquiry at the pleahearing. At that time defendant affirmed that he understood the
charge againg him, the maximum pendlties, the rights he was waiving and the factua bass for his plea
Defendant acknowledged that his pleawas free and voluntary, that no one had forced or threatened him
to enter it, and that the only reason he was entering a plea of guilty wasthat he wasinfact guilty as charged.
The plea agreement expliatly reflects that defendant “knowingly and voluntarily waivesany right to . . .
collaterdly attack any matter in connection with this prosecution and sentence” and “waives any right to
chdlenge a sentence or manner inwhichit was determined inany collateral attack, induding, but not limited
to, amotion brought under Title 28U.S.C. 8§ 2255.” Plea Agreement 8. Nothing in the record suggests
that defendant’ spleaor waiver of post-convictionrightswas unknowing or involuntary. Thelast paragraph
of the plea agreement acknowledges that defendant had sufficient time to discuss the matter with his
atorney, that he was satisfied with his attorney’ s representation, and that he had read and understood the
plea agreement. Defendant also acknowledged that he was entering the plea agreement because he was
guilty and that he was doing o fredy and voluntarily. See Plea Agreement  13. In sum, the language of

the pleaagreement and the Rule 11 colloquy established that defendant’ swaiver of hisrightswas knowing




and voluntary.

C. Miscarriage Of Judtice

Fndly, the Court mug “determine whether enforcing the waiver will result in a miscarriage of
jugtice” Hahn, 359 F.3d at 1327. Thistestismet only if (1) the digtrict court relied on an impermissble
factor suchasrace; (2) defendant received ineffective ass stance of counsel in conjunction with negotiation
of the walver; (3) the sentence exceeds the statutory maximum; or (4) the waiver is otherwise unlawful in
the sensethat it suffers from error that serioudy affects the fairness, integrity or public reputationof judicia
proceedings. I1d. Defendant bears the burden of demondtrating that the waiver resultsin a miscarriage of
justice. Anderson, 374 F.3d at 959. Here, defendant does not contend that enforcing the waiver would
result in amiscarriage of justice.

The Court finds that enforcement of the waiver does not implicate any of the four factors listed
above. In particular, defendant received a sentence of 20 yearsin prison, which is precisely the sentence
that the Assstant United States Attorney and defense counsel predicted (and virtudly guaranteed) at the

Rule 11 hearing. See United States v. Green, 405 F.3d 1180, 1193-94 (10th Cir. 2005); United States

v. Porter, 405 F.3d 1136, 1144 (10th Cir.) (“ statutory maximum” under Hahn inquiry refers to satute of
conviction), cert. denied, 126 S. Ct. 550 (2005). Furthermore, the enforcement of the waiver to collatera
chdlenges does not serioudy affect the fairness, integrity or public reputation of the proceedings. See

United States v. Madonado, 410 F.3d 1231, 1233-34 (10th Cir. 2005) (waver of appdlate rights

enforced where sentence did not exceed statutory maximum and was based onjudge-madefindings). The

! As explained below, defendant’s plea was not involuntary because of his lack of
understanding of the Section 851 enhancement. See infratext, part IV.
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Court finds that enforcing the waiver will not result in a miscarriage of justice. In sum, except for
defendant’ s clams that counsdl was ineffective and that his plea was involuntary, defendant’sclamsare
barred by the waiver of collaterd chdlengesin the plea agreement.
. Procedural Bar - Failure To Appeal

Defendant asserts various dams that the Court erred at sentencing.  All such clams are barred
because he failed to raise them on direct apped.

Defendant argues that (1) under Blakely, his sentence was improperly enhanced three levels for

being a “manager” under U.S.S.G. 8 3B1.1(b); and (2) inviolation of Blakely and Shepard, the Court

improperly doubled the statutory minimum under 21 U.S.C. 8§ 851 by reference to a prior conviction that
was morethan ten yearsold. Section2255 isnot available to test the legdity of matterswhichshould have

beenraised onapped. United Statesv. Allen, 16 F.3d 377, 378 (10th Cir. 1994) (quoting United States

v. Wdlling, 982 F.2d 447, 448 (10th Cir. 1992)). Defendant is precluded from raising in a Section 2255
petitionissueswhichwere not raised ondirect apped * unless he can show causefor his procedural default
and actua prejudice resulting fromthe dleged errors, or can show that afundamenta miscarriage of justice
will occur if hisclamisnot addressed.” Allen 16 F.3d a 378. Defendant has not satisfied any of these
exceptions.

To the extent defendant contends that at sentencing and on direct apped, he could not raise his

dams under Blakely and Shepard because of alack of precedent, the Court findsthat suchan explanation

does not congtitute “cause” for his procedura default. The Court substantially agrees with the reasoning

of the Seventh Circuit withrespect to asmilar dam under Apprendi v. New Jersey, 530 U.S. 466 (2000):




.. . the lack of precedent for a postion differs from “cause’ for faling to make a legd
argument. Indeed, even when the law is againg a contention, a litigant must make the
agument to preserveit for later consderation. See Boudey v. United States, 523 U.S.
614, 622-24 (1998); Engle[v. Isaac], 456 U.S. [107,] 130 n.35 [(1982)] (that alegd
argument would have been unpersuasive to a given court does not condtitute “cause’ for
failing to present that argument). “Causg’” means some impediment, and Smith does not
contend that any outside force impeded hislega defensein1992. (Nor does he contend
that counsel was ineffective for failureto anticipate Apprendi; no suchargument would be
tenable)) Thelack of any reasonable legd bass for aclam may condtitute “cause,” see
Reed v. Ross, 468 U.S. 1, 16 (1984), but the foundation for Apprendi was laid long
before 1992. Other defendants had been making Apprendi-like argumentsever since the
Sentencing Guiddines came into being, and in McMillan v. Pennsylvania, 477 U.S. 79
(1986), the Court addressed on the merits an argument dong smilar lines. Smith could
have invoked the themes in McMillan, and for that matter In re Winship, 397 U.S. 358
(1970), just asthe Justicesthemselvesdid in Apprendi. See Garrott v. United States, No.
99-2921, [238 F.3d 903] (7th Cir. Jan. 30, 2001). Thus Smith hasnot established cause;
and for the same reasonthat he could not show plainerror (if that were the right standard)
he cannot show prejudice either.

United States v. Smiith, 241 F.3d 546, 548-49 (7th Cir. 2001); see McCoy v. United States, 266 F.3d

1245, 1258-59 (11th Cir. 2001), cert. denied, 536 U.S. 906 (2002); United Statesv. Sanders, 247 F.3d

139, 145-46 (4th Cir.), cert. denied, 534 U.S. 1032 (2001). Likewise, the Tenth Circuit has held that
counsd’ sfalureto recognize apotentid lega argument does not condtitute causefor aprocedural defaullt.

United States v. Harms, 371 F.3d 1208, 1212 (10th Cir. 2004); see Hopkinson v. Shillinger, 954 F.2d

609, 610 (10th Cir. 1992).

Defendant aso hasnot demonstrated “ pregjudice,” i.e. that the alleged errors “worked to his actual
and substantial disadvantage, infecting his entire [ sentence] witherror of condtitutiona dimensions.” United
States v. Frady, 456 U.S. 152, 170 (1982). Defendant hasnot aleged or shown that failureto et thejury
decide whether to gpply the manager enhancement or double the statutory minimumworked to his actua

and substantid disadvantage.




Findly, defendant has not satisfied the exception for a “fundamentd miscarriage of jusice” The
Supreme Court hashdld that this exceptiongpplies only if one is actualy innocent. See Boudey, 523 U.S.
a 623. Initidly, the Court doubts that the actua innocence exception can be gpplied to noncapita

sentences. See United Statesv. Richards, 5 F.3d 1369, 1371 (10th Cir. 1993); see dso United States

v. Glover, 156 F.3d 1244, 1998 WL 476779, a *2 (10th Cir. Aug. 11, 1998) (claim that defendant in
noncapita case should have received lesser sentence does not condtitute claim that he is actudly innocent

or did not commit crime). But of. Selsor v. Kaiser, 22 F.3d 1029, 1036 (10th Cir. 1994) (actud

innocence exception might gpply where petitioner shows actual innocence of sentencing dement that was
not required for proof of underlying conviction). Inany event, defendant has not shown that heis actudly
innocent of the dementswhichformthe basesfor the sentence enhancements. Defendant cannot show that
no reasonable jury would have reached the same conclusonsasthe sentencing judge. Therefore, he cannot
edtablish thet failure to review his daim would result in a fundamenta miscarriage of justice.

Based onthis procedura bar, defendant’ sargumentsthat the Court erred at sentencingby applying
the manager enhancement and doubling the mandatory minimum sentence are overruled.?
[1l.  Ineffective Assistance Of Counsel

To edtablish ineffective assstance of counsd, defendant must show that (1) the performance of
counsel was deficient and (2) a “reasonable probability that, but for counsd’s unprofessond errors, the

result of the proceeding would have been different.” Strickland v. Washington, 466 U.S. 668, 687, 694

(1984). To meet the first dement, i.e. counsdl’s deficient performance, defendant must establish that

2 Based onthis same procedural bar, the Court overrules defendant’ sdamthat hispleawas
involuntary because he has not shown cause for his procedura default or actuad preudice.
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counsdl “made errors so serious that counsal was not functioning asthe ‘ counsd’ guaranteed the defendant
by the SxthAmendment.” 1d. a 687. In other words, defendant must prove that counsd’ s performance
was “below an objective standard of reasonableness.” Walling, 982 F.2d at 449. The Supreme Court
recogni zes, however, “astrong presumptionthat counsdl’ sconduct fals within the wide range of reasonable

professiona assstance.” Strickland, 466 U.S. at 689; see United States v. Rantz, 862 F.2d 808, 810

(10th Cir. 1988) (citation omitted), cert. denied, 489 U.S. 1089 (1989). Asto the second element, the
Court must focus on the question* whether counsd’ sdeficient performance render[ed] the result of the trid

unreligble or the proceeding fundamentdly unfair.” Lockhart v. Fretwell, 506 U.S. 364, 372 (1993).

In a Section 2255 proceeding, the Court is not required to conduct a hearing on an ineffective
assgtance clam unless (1) defendant aleges oecific and particularized facts which, if true, would entitle
him to rdief and (2) the motion and the files and records of the case do not condusvely show that

defendant isentitltedto no rdief. See28 U.S.C. 8§ 2255; United Statesv. Kilpatrick, 124 F.3d 218, 1997

WL 537866, at *3 (10th Cir. Sept. 2, 1997) (dlegations of ingffective assistance must be specific and

particularized; conclusory dlegations do not warrant hearing); Hatch v. Oklahoma, 58 F.3d 1447, 1457,

1471 (10th Cir. 1995) (same), cert. denied, 517 U.S. 1235 (1996); United Statesv. Chandler, 291 F.

Supp.2d 1204, 1209 (D. Kan. 2003) (same); see dso Mayesv. Gibson, 210 F.3d 1284, 1287 (10th Cir.)

(to warrant hearing onineffective assstance damunder 28 U.S.C. § 2254, plantiff must dlege factswhich
“If true and not contravened by the record” would entitte imtorrdlief), cert. denied, 531 U.S. 1020 (2000).
Some dlegations of ineffective assstance may be resolved by the judge's persond knowledge or

recollection, but wherearecordisavailable whichwould support or contradict defendant’ sdam, the judge




cannot rely soldy on her recollection of eventsto rule onthe merits. See United Statesv. Marr, 856 F.2d

1471, 1472 (10th Cir. 1988).

A. Trid Preparation

Defendant argues that counsdl was ineffective because he did not prepare for trid and focused
solely on convinaing defendant to plead guilty. Defendant complains that counsd did not listen tothe wire
tapped conversations of defendant and his co-defendants and that counsdl did not provide imtranscripts
of the conversations. Thegovernment hasprovided the affidavit of defense counsel which satesthat (1) he
reviewed with defendant the trandated summaries of the wiretapped conversations; (2) he reviewed with
defendant atrandated copy of the 173-page complaint affidavit which summarized mos of the pertinent
conversations,; and (3) defendant never denied that he participated in the conversations and never asked

counsd to listen to the actud recordings. See Affidavit, attached as Exhibit A to Government’ s Response

ToPstitioner’ sMotionTo Vacate, Set Aside, Or Correct Sentence Under 28 U.S.C. § 2255 (Doc. #348)

filed August 8, 2005.

Defendant has not filed areply brief which contests the accuracy of counsd’s satements. Given
that counsd and defendant reviewed summaries of the wire tapped conversations and defendant did not
dispute the accuracy of the summaries, counsel was not deficent for faling to conduct a more detailed
review of the wire tapped conversations or give defendant transcripts of the conversations. Furthermore,
evenif defendant could show that counsel should have conducted a more thorough investigetionof the wire
tapped conversations, defendant has not shown a reasonable probability that but for counse’s aleged
error, the results of the proceeding would have been different, i.e. that he would not have agreed to plead

guilty. See Rantz, 862 F.2d at 810-11. Because plantiff hasnot dleged specific and particularized facts
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which if true would entitle him to relief, he is not entitled to a hearing on thisdam. See Kilpatrick, 1997
WL 537866, at *3; Hatch, 58 F.3d at 1457; Chandler, 291 F. Supp.2d at 1209.

B. Threats To Plead Guilty

Defendant argues that counsel was ineffective because he threatened defendant to plead guilty.
Defendant’ sdaimis unsupported by the record. Thewritten pleaagreement and the pleacolloquy affirmed
under oaththat defendant had discussed the pleaagreement with counsd, that no one forced or threatened
him to plead guilty, that no promises were made to induce himto plead guilty and that defendant was fully
satisfied with the advice and representation of counsd. Absent a credible reason to think otherwise, an
accused's statement at a Rule 11 proceeding is conclusively established to be accurate and true. United

Statesv. Glass, 66 Fed. Appx. 808, 810 (10th Cir. June 3, 2003); United States v. Jones, 124 F.3d 218,

1997 WL 580493, at * 1 (10th Cir. Sept. 19, 1997); United Statesv. Bambulas, 571 F.2d 525, 526 (10th

Cir. 1978). Defendant’sconclusory statement that counsdl threstened him to plead guilty doesnot warrant
ahearing on thisclam. Findly, even if defendant could show that counsel threstened him to plead guilty,
defendant has not shown a reasonable probability that but for such threet, the results of the proceeding
would have been different, i.e. that he would not have agreed to plead guilty. See Rantz, 862 F.2d at
810-11.

C. Failure To Consult About An Apped

Defendant argues that he never knew that he could gpped the Section851 enhancement and that
an incorrect statement was made in court about hisright to appedl. Liberdly construed, defendant argues
that counsel was ineffective because he never consulted with defendant about a possible appeal of the

Section 851 enhancement. In Roe v. Flores-Ortega, 528 U.S. 470 (2000), the Supreme Court rejected
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abright-line rule that counsd’ sfailureto consult with defendant regarding an appedl isper sedeficient. |d.
at 480. Instead, counsdl must consult defendant about an appedl if counsel has “reason to think either (1)
that arational defendant would want to apped (for example, because there are nonfrivolous grounds for
goped), or (2) that this particular defendant reasonably demonstrated to counsdl that he was interested in
gppeding.” Id. Inevduding this type of clam, the Court mug take into account dl information which
counsdl knew or should have known. 1d. Though not determinative, the Court must dso consder the
highly relevant factor whether the potential gpped followed a plea or averdict “ bothbecause aguilty plea
reducesthe scope of potentialy apped able issues and because sucha pleamay indicate that the defendant
seeks an end to judicid proceedings.” 1d. When defendant pleads guilty, the Court must also consider
suchfactorsaswhether defendant received the sentence bargained for as part of the pleaand whether the
plea expressy reserved or waived some or dl appedl rights. 1d. In addition to deficient performance,
defendant must show that counsd’ s failure to consult withhimabout an appeal was prejudicid. To show
prejudice in these circumstances, defendant must show a reasonable probability that but for counsd’s
failure to consult with him about an gpped, he would have timely appeded. 1d. at 484.

Based on the record, the Court finds that counsd’ s alleged failure to consult defendant about an
appeal was nather deficient nor prgudicid. First, defendant’s conviction was the result of a guilty plea,
and his actud sentence (20 years) was the same as the statutory minimum about which he was informed
a the change of plea hearing and inthe pleaagreement. Defendant did not enter aconditiond pleaand he
expresdy agreed that he would not be permitted to withdraw his pleaif he did not agree withthe sentence
which the Court imposed.  Second, in the plea agreement, defendant waived his right to appea or

collaterdly attack his sentence, thus indicating that he sought an end to judiciad proceedings. Third,
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defendant has not dleged or shown that he expressed to counsd any interest in gppeding his conviction
or sentence. Based on these facts, reasonable counsel would believe that defendant did not have any
non-frivolous issues to apped and that defendant did not desire to appedl. Therefore, counsel was not

deficient in failing to consult defendant about a possible gpoped. See United States v. Flowers, No. 03-

3051-SAC, 2004 WL 1088767, at *8 (D. Kan. 2004).

Even if counsdl was deficient in not consulting defendant about a possible gpped, defendant has
not shown areasonable probability that but for counsdl’ sdeficient performance, anappeal would have been
filed®> Defendant has not i dentified and the Court cannot find any non-frivol ous grounds on which he could
appeal in light of the waiver in the plea agreement and defendant’s fallure to object to the Section 851
enhancement. Defendant recel ved the statutory minimum sentence. Defendant has not shown areasonable
probability that he would have filed a notice of gpped had his counsel consulted with him. Fowers, 2004
WL 1088767, at * 8.

V. Involuntary Plea

Defendant argues that his pleawas involuntary because the enhancement under Section851 was
confusing to him, particularly because he had severd different interpreters® Defendant’s argument is
procedurdly barred because he falled to raise it on direct gppeal. See supra part II. Moreover, the

transcript of the plea hearing reflects that defendant understood the effect of the enhancement under

3 The Court does not presume prejudice in these circumstances. That presumption only
applies where counsdl disregards a defendant’ s specific ingructionsto fileanappeal. See Roe, 528 U.S.
at 477, 484-85; United Statesv. Snitz, 342 F.3d 1154, 1155-56 (10th Cir. 2003). Here, defendant does
not alege that he asked counsel to filean gpped, but rather that counsel did not consult with him about the

possibility of an apped.

4 Defendant does not dlege that he had difficulty communicating through any particular
interpreter. He smply dlegesthat it was confusing to have multiple interpreters.
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Section 851. At the plea hearing, defendant beganto explainthat his sentence origindly would have been
ten years, but that because of his prior conviction the sentence would be higher. The Assgtant United
States Attorney then interjected that based onthe filing of the notice under Section 851, application of the
mandatory minimum and the fact that defendant’ s guiddine range would likdy be below the mandatory
minimum, defendant faced a sentence of 20 years. Defendant conceded that he understood that both the
Assgant United States Attorney and his own counsel believed that he would recelve amandatory minimum
sentence of 20 years based on the Section 851 notice. Defendant also acknowledged that he had an
opportunity toask hisattorney questionsand that he was satisfied with counsdl’ srepresentationand advice.
The Court presumes that the proceedings which led to defendant’ s conviction were correct.  See Klein,
880 F.2d at 253. Defendant did not express any misunderstanding as to the materid terms of his plea
agreement.

Even if the Court assumes that defendant did not fully understand the Section 851 enhancement,
he clearly understood its effect (a sentence of 20 years) and the fact that it resulted from his prior drug
conviction. At both his plea hearing and at sentencing, defendant had highly competent interpreters who
have served in this Court on numerous occasons. The record does not reflect that the interpreters
expressed any difficulty in communicating with defendant. Even if defendant could show that he somehow
misunderstood precisaly why his sentence was 20 years, he has not shown a reasonable probability that
but for his misunderstanding, the results of the proceeding would have beendifferent, i.e. that he would not

have agreed to plead guilty.® See Rantz, 862 F.2d at 810-11. Insum, defendant has not aleged or shown

5 Defendant does not specificdly explain what he did not understand about the Section851
enhancement. Defendant apparently argues that he did not understand that he could chalenge the
Section 851 enhancement under Blakely, United States v. Booker, 534 U.S. 220 (2005), and Shepard.

(continued...)
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adefect inthe proceedings which resulted in a* complete miscarriage of justice”” Davis, 417 U.S. at 346.
V. Enhancement As“Manager” Under U.S.S.G. § 3B1.1(b)

Defendant arguesthat heis entitled to relief under Blakely because the government did not charge
the manager enhancement in the indictment or prove it to ajury. Defendant’s argument is proceduraly
barred because he failed to raise it ondirect appeal and he waived hisright to file collaterd atacks on his

sentence. Seesupraparts| and I1. The Tenth Circuit hasheld that neither Blakely nor Booker announced

anew rule of condtitutiond law made retroactive by the Supreme Court oncollaterd review. United States

v. Van Kirk, 2005 WL 1706978, at *1 (10th Cir. July 22, 2005); see United States v. Bellamy,

No. 04-5145, 2005 WL 1406176, at * 3 (10th Cir. June 16, 2005) (Booker does not gpply retroactively

to initid habess petitions); United States v. Price, 400 F.3d 844, 849 (10th Cir. 2005) (Blakely does not

apply retroactively to convictions already final as of June 24, 2004); see also United Statesv. Mora, 293

F.3d 1213, 1219 (10th Cir. 2002) (Apprendi not watershed decison and hence not retroactively
goplicable to initia habeas petitions). Accordingly, a defendant whaose conviction was find when the
Supreme Court decided Blakdy on June 24, 2004 cannot obtain relief based on that decision under
Section2255. Defendant’ s argument aso iswithout substantive merit. The enhancement under U.S.S.G.
8 3B1.1(b) did not impact defendant’ s sentence because the 20 year statutory minimumwas morethanthe
maximum sentence under the guideline range (168 months). For these reasons, the Court overrules
defendant’ s argument as to the enhancement under U.S.S.G. § 3B1.1(b).

V1.  Application Of 21 U.S.C. § 851

Defendant arguesthat heisentitled to relief because inviolationof Shepard and Blakely, the Court

5(....continued)
For reasons explained below, such a chalenge would have been futile.
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improperly doubled the mandatory minmumunder 21 U.S.C. 8851 based onaprior convictionwhichwas
more than ten yearsold. Again, defendant’ s argument is procedurally barred because he did not raise it

on direct gpped and he waived hisright to file collaterd attacksonhis sentence. See supraparts! and I1.

In addition, defendant has not shown that Shepard or Blakely is to be applied retroactively to cases on
collatera review. Findly, defendant’s argument is without substantive merit.

Section 851 does not contain any limit on the date of the prior drug conviction to be used for a
sentence enhancement. See 21 U.S.C. §851(a). Moreover, Shepard did not restrict the procedure for
the Court’s determination of a prior conviction under Section 851. Shepard explained the Supreme

Court’searlier decisonin Taylor v. United States, 495 U.S. 575 (1990), which hdd that when a court

determines whether a crime congtitutesa violent felony under the Armed Career Crimind Act (“ACCA”),
18 U.S.C. § 924(e), the Sixth Amendment requiresit to take “aforma categorical approach, looking only

tothe statutory definitions of the prior offenses, and not to the particular facts underlyingthoseconvictions.”

United States v. Taylor, 413 F.3d 1146, 1157-58 (10th Cir. 2005) (quoting Taylor, 495 U.S. at 600).
Shepard hdd that “Taylor’ sreasoning controls the identification of . . . convictions following pleas, aswell
asconvictionsonverdicts.” Shepard, 125 S. Ct. at 1259. Accordingly, when determining whether aprior
conviction resulting from aguilty pleais aviolent felony for purposes of the ACCA, acourt islimitedto the
language of the statute of conviction, “the terms of the charging document, the terms of a plea agreement
or transcript of colloquy between judge and defendant . . ., or to some comparable judicid record of this
information.” Id. at 1262.

Shepard is limited on its face to the ACCA. Evenif Shepard applies to determinaions under

Section851, theCourt did not err. Section 851 providesfor an enhanced sentence based onaprior felony
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drug conviction under Part D of the United States Code, Title 21, i.e. 21 U.S.C. § 841, et seq. See?1
U.S.C. 8§ 851(a). Inthiscase, defendant had a prior conviction for distribution of cocaine. See United

Statesv. Rios-Garcia, No. 93-20017-01 (D. Kan. 1993). That fact was established by the indictment,

the plea agreement, the transcript of the plea colloquy and the judgment in the prior case. See Shepard,
125 S. Ct. at 1262. In addition, defendant did not dispute his prior conviction under 21 U.S.C. 8§ 851(c)
s0 the Court was not required to conduct a hearing onthe accuracy of the information related to his prior
conviction.

To the extent defendant arguesthat under Blakely and Booker, the government must chargein an

indictment and prove to a jury the facts related to a prior conviction, the argument is without merit.

Section 851 involves a sentencing enhancement which is properly applied by ajudge. United States v.

Jeffrey, 128 Fed. Appx. 680, 700-01 (10th Cir. Apr. 111, 2005); see United Statesv. Thomas, 398 F.3d

1058, 1063-64 (8th Cir. 2005) (reviewing 8 851 life sentence after Booker and concluding that jury need

not have found facts of prior convictions); United Statesv. Wilson, 244 F.3d 1208, 1216-17 (10th Cir.)
(reviewing 8 851 enhancement after Apprendi and concluding that fact of prior conviction need not be

submitted to jury), cert. denied, 533 U.S. 962 (2001); see also United Statesv. Moore, 401 F.3d 1220,

1225-26 (10th Cir. 2005) (government need not charge inindictment or prove to jury that prior conviction

is “vident felony” under ACCA). In Almendarez-Torres v. United States, 523 U.S. 224 (1998), the

Supreme Court created an explicit exceptionto Apprendi and itsprogeny by dlowing ajudge to determine
a fact of prior conviction without violaing a defendant’s Sixth Amendment rights. Taylor, 413 F.3d at

1158 n.5 (10th Cir. 2005). In Almendarez-Torres, the Supreme Court held that because recidivism “is

atraditiond, if not the mogt traditional, basis for a sentencing court’s increesing an offender’ s sentence,”
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523 U.S. at 243, ad “as typicd a sentencing factor as one might imagine,” 523 U.S. a 230, the
Condtitution does not require the government to charge or prove to a jury either the existence of prior
convictions or certain facts related to those convictions such as thar classfication as “violent fdonies”

United States v. Moore, 401 F.3d 1220, 1221 (10th Cir. 2005); see United States v. Pineda-Rodriguez,

133 Fed. Appx. 455, 457-58 (10th Cir. May 4, 2005). Under Almendarez-Torres, adigtrict court can

make findings with respect to a defendant’s crimind higtory, be they findings as to the fact of the prior

convictions or the nature of those convictions. United Statesv. Williams, 410 F.3d 397, 402 (7th Cir.

2005); see Pineda-Rodriguez, 133 Fed. Appx. at 458-59.% In sum, the government was not required to

charge or proveto ajury the factsrelated to defendant’s prior conviction. See Jeffrey, 128 Fed. Appx.

at 700-01 (under United Statesv. Moore, 401 F.3d 1220, 1221-22 (10th Cir. 2005), jury need not make

findings on “dements’ in 21 U.S.C. § 851).

ITISTHEREFOREORDERED that defendant’ sMotionUnder 28 U.S.C. §2255ToV acate,

Set Aside, Or Correct Sentence By A Person|nFederal Custody (Doc. #344) filed June 9, 2005 be and

hereby isOVERRULED.
Dated this 8th day of December, 2005, at Kansas City, Kansas.
g Kathryn H. Vratil

KATHRYN H. VRATIL
United States Digtrict Judge

6 Shepard did not overrule Almendarez-Torres. Inaconcurring opinionin Shepard, Justice
Thomas noted that Almendarez-Torres “has been eroded by this Court’ s subsequent Sixth Amendment
jurisprudence, and amgjority of the Court now recognizesthat Almendarez-Torreswaswrongly decided.”
Shepard, 125 S. Ct. at 1263. Despite Justice Thomas' statement, the Court isbound to continueto follow
Almendarez-Torres. See Moore, 401 F.3d at 1224. The Tenth Circuit has held that Shepard, Booker,
Blakely and Apprendi have left undisturbed the holding of Almendarez-Torres. See Williams, 410 F.3d
at 402; Maoore, 401 F.3d at 1221, 1224; Pineda-Rodriguez, 133 Fed. Appx. at 458 n.5.
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