IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

UNITED STATESOF AMERICA,

Plaintiff,
CIVIL ACTION

No. 04-3096-CM
No. 02-20075-01-CM
ROBERT BURNETT,

Defendant.

N N N N N N N N N N N

MEMORANDUM AND ORDER

On August 21, 2002, defendant Robert Burnett was indicted in the United States Digtrict Court for
the Didtrict of Kansas for one count of violating 21 U.S.C. § 841(g)(1) and 18 U.S.C. § 2 — possession
with intent to distribute fifty grams or more of cocaine base and aiding and abetting. On January 6, 2003,
defendant entered into a plea agreement with the United States and pled guilty to the indictment. The plea
agreement included a statement that defendant “knowingly and voluntarily waived any right to gpped or
collaterdly attack any matter in connection with this prosecution and sentence”  The defendant was
sentenced to 120 months imprisonment on Count One on March 24, 2003. On March 22, 2004, the
defendant filed apro se petition under 28 U.S.C. § 2255 to vacate, set aside, or correct his sentence (Doc.
36). Defendant clamsthat his counsd was ineffective, and that but for counsd’ s ineffectiveness, defendant
would not have signed the plea agreement. He dso claimsthat his counsel was ineffective in failing to
pursue an gpped on defendant’ s behalf.

Defendant requests an evidentiary hearing on his mation, but the court finds a hearing unnecessary




because, even taking defendant’ s dlegations astrue, he falsto state aclam for relief.
l. Standard

Even where a defendant waived his post-conviction rights, he may file a habeas petition under 28
U.S.C. 8 2255 on the basis of ineffective assistance of counsd which “pertains to the vaidity of the plea”
United States v. Cockerham, 237 F.3d 1179, 1187 (10" Cir. 2001). In determining whether a habeas
petitioner’ strid counsd acted ineffectivey, the court gpplies the generd ineffective assstance of counsd
standard identified by the Supreme Court in Strickland v. Washington, 466 U.S. 668 (1984). See
Romano v. Gibson, 278 F.3d 1145, 1151 (10" Cir. 2002) (applying Strickland). Under Strickland, a
petitioner mugt satisfy atwo-part test in order to prevail on an ineffective assstance of counsdl clam. Fird,
he must demondtrate that his atorney’ s “ performance was deficient” and “fell below an objective sandard
of reasonableness.” Strickland, 466 U.S. at 687-88. The court gives considerable deference to an
attorney’ s strategic decisons and “recognize{s] that counsd is strongly presumed to have rendered
adequate assstance and made dl sgnificant decisonsin the exercise of reasonable professona judgment.”
Id. at 690. Second, a habesas petitioner must show that the trid counsel’ s deficient performance prejudiced
him, which requires a showing that there is *a reasonable probability thet, but for counsd’ s unprofessond
errors, the result of the proceeding would have been different.” 1d. at 694.

In the context of a chalenge to aguilty plea, a petitioner must show that had it not been for the
unsatisfactory advice of his counsd, he would not have entered a guilty pleato the charges. See Hill v.
Lockhart, 474 U.S. 52, 56 (1985).

In many guilty plea cases, the “prgudice” inquiry will closdly resemble the inquiry engaged

in by courts reviewing ineffective-ass stance chalenges to convictions obtained through a
trid. For example, where the dleged error of counsd isafallure to investigate or discover
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exculpatory evidence, the determination whether the error “prgudiced” the defendant by

causing him to plead guilty rather than go to trid will depend on the likdihood that

discovery of the evidence would have led counsel to change his recommendation asto the

plea. Thisassessment, in turn, will depend in large part on a prediction whether the

evidence likdy would have changed the outcome of thetrid.
Id. a 59. A petitioner’s“mere dlegation” that he would have inasted on trid but for his counsd’ s errorsis
insufficient to entitle him to rdief. Miller v. Champion, 262 F.3d 1066, 1072 (10" Cir. 2001) (quoting
United Satesv. Gordon, 4 F.3d 1567, 1571 (10" Cir. 1993)). The court looks to the factual
circumstances surrounding the pleato determine whether a petitioner would not have entered a guilty plea
Id. (citations omitted).
. Discussion
A. Guilty Plea

The drugsinvolved in this case were found during atraffic op vehicle search. Defendant clams
that his counsd erroneoudy told him that there were “no conditutiona rights to the operation of a vehicle’
and that “going to trid was not agood idea,” and that based on this advice, defendant decided to enter a
pleaof guilty. The court finds that these are “mere dlegations’ and do not entitle defendant to relief.

Even assuming that counsel made these statements to defendant, the statements did not fal below
an objective standard of reasonableness. Although counsal may not have thought that deprivation of a
condtitutiond right was involved in this case, counsd ill filed amotion to suppress on behdf of defendant
and participated in an evidentiary hearing on the issue. Defendant has not aleged that counsdl inadequately
represented him during the hearing.

The court denied the suppression motion in a Sixteen-page written order. The court’s suppression

ruling indicates that defendant was not prejudiced by counsd’ s statement — the court ultimately agreed that




defendant’ s condtitutiond rights were not violated in thisingtance. And defendant’ s dlegation that counsd
advised him that “going to trid was not agood ided’ aso does not fal below an objective standard of
reasonableness; becauise the court denied the motion to suppress, the government’ s case would have
included direct evidence that the drugs were seized from the car defendant was driving.

The court dso notes that the factua circumstances surrounding the plea include admissions that
defendant did not have any complaints about the way his attorney had represented him and that it was his
own decison to plead guilty, which serve as compelling evidence that defendant voluntarily and knowingly
entered aplea. See United States v. Hahn, 359 F.3d 1315, 1325 (10" Cir. 2004) (explaining that the
court looks to an informed plea colloquy for evidence that defendant knowingly and voluntarily entered into
agreement).

Because defendant has failed to establish either prgudice or that counsd’ s actions fell below an
objective standard of reasonableness, the court denies defendant’ s motion with repect to his guilty plea
B. Failureto Filean Appeal

The court’s ruling on defendant’ s first clam determines the ruling on defendant’ s second clam.
Defendant clams that his counsel was ineffective for falling to file an goped after he told defendant that he
would. But defendant waived the right to gpped in hislawful plea agreement. Defendant also confirmed
ordly in his plea hearing that he understood that he was giving up appdllaterights. The court finds that
defendant’ s counsd was not ineffective for failing to pursue an apped under these circumstances.

IT ISTHEREFORE ORDERED that the Motion Pursuant to 28 U.S.C. § 2255 to Vacate, Set

Aside, or Correct Sentence By a Person in Federal Custody (Doc. 36) is denied.




Dated this8th day of March 2006, at Kansas City, Kansas.

g Carlos Murguia
CARLOSMURGUIA
United States District Judge




