IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

UNITED STATESOF AMERICA,

Plaintiff,
Crim. No. 02-20041-01-KHV
V.
Civil No. 05-3432-KHV
COREY R. COOK,

Defendant.
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MEMORANDUM AND ORDER

This matter is before the Court on defendant’ s Motion For Reduction Of Sentence Pursuant To

18 U.S.C. §3582 (Doc. #31) filed November 10, 2005. For reasons stated below, defendant’s motion
isoverruled.
A federd didtrict court may modify a defendant’ s sentence only where Congress has expresdy

authorized it to do so. United States v. Blackwell, 81 F.3d 945, 947 (10th Cir. 1996); see 18 U.S.C.

§ 3582(c). Congress has set forth three limited circumstances in which a court may modify a sentence:
(1) upon motion of the Director of the Bureau of Prisons incertain extraordinary circumstances or where
defendant has reached 70 years of age and has served at least 30 years in prison; (2) when “expressy
permitted by statute or by Rule 35;” and (3) when defendant has been sentenced “ based on a sentencing
range that has subsequently beenlowered by the Sentencing Commission.” 18 U.S.C. § 3582(c)(2), (2);
seeBlackwell, 81 F.3d at 947-48. None of these exceptions apply here. Defendant attempts to invoke
18 U.S.C. §3582, but that statutedoes not provide relief beyond the threelimited circumstances described

above. Moreover, Rules 35 and 36 of the Federal Rules of Crimina Procedure clearly do not authorize




a substantive modification of defendant’s sentence a thistime.  See id.; Fed. R. Crim. P. 35 (authorizes
resentencing (a) to correct illegd sentence on remand from a court of appeds;, (b) to reflect defendant’s
substantia assi stance on motionof the government; and () to correct arithmeticd, technicd, or other clear
error within seven days of sentencing); Fed. R. Crim. P. 36 (authorizes court to correct clerical-type
errors). Findly, the Court does not have inherent authority to resentence defendant. See Blackwell, 81
F.3d at 949. For these reasons, the Court does not have jurisdiction to modify defendant’ s sentence at
thistime.

Liberdly construed, defendant’s motion also seeks relief under 28 U.S.C. § 2255. Under that
datute, however, defendant’ s petition is untimely. Section 2255 provides a one-year period of limitation
for motions brought under that section. 28 U.S.C. § 2255. The limitation period runs from the latest of:

(1) the date on which the judgment of conviction becomesfind;

(2) the date onwhichthe impediment to making a motion created by governmentd action

in violation of the Condtitutionor laws of the United Statesis removed, if the movant was

prevented from making a motion by such governmentd action;

(3) the date on which the right asserted was initidly recognized by the Supreme Court, if

that right has been newly recognized by the Supreme Court and made retroactively

applicable to cases on collatera review; or

(4) the date on which the facts supporting the claim or claims presented could have been
discovered through the exercise of due diligence.

Id. Because defendant did not file adirect gpped, his conviction was find onNovember 12, 2002 — ten
days after judgment was entered. Accordingly, hismation filed on November 10, 2005 isnot timely under
subsection(1). No other subsections of Section 2255 permit defendant to raise hisclam at thistime. To

the extent that defendant seeksrdief under Blakdly v. Washington, 542 U.S. 296 (2004) and United States




v. Booker, --- U.S. ----, 125 S.Ct. 738 (2005), the Tenth Circuit hasheld that neither decisionannounced
anew rule of condtitutiona law made retroactive by the Supreme Court on collatera review. United States

v. Dillon, 2005 WL 2858029, at * 2 (10th Cir. Nov. 1, 2005); United Statesv. VanKirk, 139 Fed. Appx.

999, 1000 (10th Cir. Jly 22, 2005); see United States v. Bellamy, 411 F.3d 1182, 1188 (10th Cir.

June 16, 2005) (Booker does not apply retroactively toinitia habeas petitions); United Statesv. Price, 400

F.3d 844, 849 (10th Cir. 2005) (Blakely does not gpply retroactively to convictions dready find as of

June 24, 2004); seed so United Statesv. Mora, 293 F.3d 1213, 1219 (10th Cir. 2002) (Apprendi v. New

Jersey, 530 U.S. 466 (2000), not watershed decision and hence not retroactively applicable to initial
habeas petitions). Accordingly, adefendant whose conviction wasfind when the Supreme Court decided
Blakdy on June 24, 2004 cannot obtain relief based on that decision under Section 2255. Because
defendant’ s convictionwas find on November 12, 2002, he cannot obtain relief under 28 U.S.C. § 2255.*

The files and records in this case conclusively show that defendant is not entitled to relief.

Accordingly, no evidentiary hearing or response by the government isrequired. See United Statesv. Marr,
856 F.2d 1471, 1472 (10th Cir. 1988) (no hearing required where factua matters raised by Section 2255
petition may be resolved on record).

ITISTHEREFOREORDERED that defendant’ sMotion For Reduction Of Sentence Pursuant

To18 U.S.C. §3582 (Doc. #31) filed November 10, 2005 be and hereby is OVERRULED.

! Defendant does not dlege that his counsd wasineffective for failing to anticipate Blakely.
In any event, the Tenth Circuit hashdd that counsd’ s fallure to recognize a potentia legd argument does
not condtitute cause for aprocedurd default. United States v. Harms, 371 F.3d 1208, 1212 (10th Cir.
2004); Hopkinsonv. Shillinger, 954 F.2d 609, 610 (10th Cir. 1992); seeasoUnited Statesv. Carew, 140
Fed. Appx. 15, 18 (10th Cir. June 29, 2005) (counsd’s failure to predict Booker’s conditutiona and
remedid holdings not objectively unreasonable).
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Dated this 16th day of November, 2005, at Kansas City, Kansas.

g Kahryn H. Vratil
KATHRYN H. VRATIL
United States Digtrict Judge




