INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
STEPHEN KENT BLOOM,
Plaintiff, CIVIL ACTION
V. No. 01-3450-KHV

K. RUHNKE, et al.,

Defendants.
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ORDER
Stephen Kent Bloom brings suit under 42 U.S.C. § 1983 for violation of condtitutiond rights* This

matter comes before the Court on the Order, With Report And Recommendation (Doc. #131) which

Magidrate Judge James P. O'Hara entered November 21, 2005; defendants’ Response To Order

(Doc. #134) filed December 1, 2005; the document titled “Fantiff Objects And Withdraws Agreement Made
Under False Prentence [sic] By Court” (Doc. #135) filed December 1, 2005, which the Court construes as

an objection to the magidrate judge's order and recommendation; the document titled “Motion Leave

! OnNovember 20, 2001, plantiff filed hisinitid complaint (Doc. #1) againgt (fnu) Ruhncke,
the Kansas Department of Corrections (“KDOC”) and the State of Kansas. In the body of the complaint,
plantiff asserted dams againg CharlesE. Smmons, Secretary of the KDOC, and Carla Sovdl, Attorney
Generdl for the State of Kansas. Under 42 U.S.C. § 1983, plaintiff aleged that by refusing hisrequest to
spend $4.00 to obtain copies of legd authority from the University of Kansas (“KU”) law library,
defendants deprived him of his condtitutiond rightsto freedom of speech and free accessto the courts. On
January 3, 2002, the Court sua sponte dismissed plantiff’s dams for falure to gate acdlam. See Doc.
#4. Paintiff gppeded and on July 10, 2002, the Tenth Circuit reversed with respect to plaintiff’'s free
speech clam. See Doc#14 filed August 5, 2002.




Withdraw Docs. #74-79 Without Prgudice” (Doc. #139), whichthe Court construesasamation by plantiff

to withdraw the amended complaint; defendants Motion For Involuntary Dismissd (Doc. #142) filed

December 21, 2005; plantiff’ sM otion For Emergency Protection (Doc. #145) filed December 27, 2005; and

plantiff’sMotion [For] Leave To Amend (Doc. #146) filed December 29, 2005.

l. Plaintiff’s Objection (Doc. #135) To Report And Recommendation
On November 17, 2005, Magistrate Judge James P. O’ Hara held a status conference and reported

that the parties agreed that plaintiff’ samended complaint (Docs. #74 and #75) filed September 9, 2005 should

be deemed stricken.? See Order, With Report And Recommendation (Doc. #131) at 3. Specificaly, Judge
O’ Harareported that the parties had ordly agreed that plaintiff would voluntarily dismisswithout prejudicethe
new parties named in the amended complaint with the understanding that any gpplicable datute of limitations
would betolled fromSeptember 9, 2005 (the date on which plantiff filed the amended complaint) to December
5, 2005 (the date by whichplaintiff intended to file a separate suit withrespect to thosecams). Seeid. Judge
O'Hara recommended that the Court enter an order that “(1) strikes plaintiff’s amended complaint of
September 9, 2005 (docs. 74-99); (2) dismisses, without prejudice, and subject to the parties statue of

limitations tolling agreement, dl of plantiff's dams in this case as against David R. McKune, Duane

2 On Augug 26, 2005, the Court granted plaintiff until September 15, 2005, to file an
amended complaint which included “ (1) any daims againg Kline and Werholtz in their officid capacities,
(2) any clams againgt Ruhnke; and (3) an accurate Statement of plantiff’'scase.” SeeDoc. #65at 3. On
September 9, 2005, plaintiff filed an amended complaint whichdid not comply withthe Court’ sorder. The
amended complaint listed 21 counts against ten new defendants: David R. McKune, Warden of Lansing
Correctiond Facility (“LCF’); Duane Muckenthaler; D. Ferris, busness manager a LCF; (fnu) Wagner;
(fnu) Tillman; (fnu) Ogletree; (fnu) Thomas, unknown name, LCF accounting department staff; unknown
name, LCF mailroom gaff; and unknown name, LCF legd gaff. See Docs. #74 and #75. In addition,
plaintiff filed four appendiceslabeed * supporting amendment” which totaed 182 pages. See Docs. #76,
#77,#78 and #79.




Muckenthdler; D. Feris, f/nlu Wagner; f/n/u Tillman; f/n/u Ogletreg; f/n/u Thomas, and the other three
defendants whose names are yet unknown by plaintiff; and (3) denies, as moat, the motion to dismissfiled by

Kline and Werholtz (doc. 86).” Order, With Report And Recommendation (Doc. #131) at 4. In addition,

Judge O’ Haraordered that on or before December 5, 2005, plaintiff file an amended complaint which drictly
complied with the Court’s order of August 26, 2005. Seeid. at 4-5.

Under Rule 72, Fed. R. Civ. P., within 10 days after being served with a magistrate’s order and/or
recommendation, a party may file objectionsthereto. As to nondigpositive matters, the didtrict judge “shdl
consder such objections and shal modify or set aside any portion of the magistrate judge sorder found to be
clearly erroneous or contraryto law.” Rule 72(a), Fed. R. Civ. P. Asto dispostive matters, thedidrict judge
“dhdl make a de novo determination upon the record, or after additiond evidence, of any portion of the
magisirate judge’ s disposition to which specific written objection has been made in accordance with [Rule
72(b)].” Rule 72(b), Fed. R. Civ. P.

On December 1, 2005, plaintiff filed adocument titled “Faintiff Objects And Withdraws Agreement
Made Under False Prentence [sic] By Court” (Doc. #135), which the Court construes as an objection to the

magistrate judge’ s Order, With Report And Recommendation (Doc. #131). I1nthe document, plaintiff stated

that the Court had madefase dams regarding his case and that he agreed to voluntarily dismiss the amended
complaint based on the Court’s ord representation that the new defendants had not yet been served, which
wasfase. SeeDoc. #135 at 2-3. Plaintiff further stated that he did not voluntarily withdraw any part of the
amended complaint filed September 9, 2005. Seeid. a 3. On December 7, 2005, however, plantiff filed a
document titled “Motion Leave Withdraw Docs. #74-79 Without Prgjudice’ (Doc. #139), which the Court

construes as amoationto withdraw the amended complaint. In that document, plaintiff stated that he voluntarily
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withdrew Docs. #74-79 without prejudice. See Doc. #139 at 1. Hantiff further sated that “this is
formdization of [plaintiff’ 5| position beforethiscourt” and that “this‘mtn.’ issustained by ct.’s* order’, 11-21-
05, Doc. #131.” Inlight of thisfiling, the Court finds that plantiff’s objection to the magistrate’ s order and
recommendationismoot. Plaintiff’samended complaint (Docs. #74 and #75) and supplementsthereto (Docs.
#76, #77, #78 and #79), dl filed September 9, 2005, are deemed withdrawn, and defendants Mation To
Digmiss (Doc. #86) is overruled as moot.
. Plaintiff’s Motion For Leave To File Amended Complaint (Doc. #146)

On December 29, 2005, plaintiff filed a motion for leave to file an amended complaint (Doc. #146).
Faintiff does not explan why he did not file anamended complaint by December 5, 2005, as Magistrate Judge

O'Hara directed him to do.® See Order, With Report And Recommendation (Doc. #131) at 4-5. As

discussed below, the Court will not tolerate future noncompliance with Court orders and deadlines.
Nevertheless, under the circumstances, the Court will dlow plaintiff leave to file the proposed amended
complaint, subject to restrictions set forth below.

The proposed amended complaint appears to assert clams under Section 1983 for deprivation of

plantff’s right to information and retdiation in vidation of the Firss Amendment of the United States

3 On December 7, 2005, plaintiff filed a document titled “ Amended Complaint Pursuant To
‘Order’, 11-21-05, Doc. #131" (Doc. #138). Although plaintiff caled the document an “amended
complaint,” it contained no alegations which resemble acomplaint. In the document, plaintiff stated that
“thereis no amended complaint whichcould possibly drictly comply withJudge Vrétil’ sAug. 26-05 order.
Doc. #1, Nov. 20-2001 complies; it is before court.” See Doc. #138at 1. Paintiff further sated that he
“will re-write pursuant to: D. Kan. Rule 15.1 & Fed. R. Civ. P. 15.” Id. a 2. Although plantiff did not
identify what he intended to re-write, the Court infers that plaintiff was referring to anamended complaint.
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Condtitution.* Such daims are within the scope of claims which the Court has specificaly dlowed in the case.
To date, the Court has allowed plaintiff to submit the daimfor violationof free speech contained in his origina
complaint as supplemented by the exhibits (Doc. #17) and declaration which hefiled in support of his motion

for summary judgment (Doc. #16) on October 3, 2002. See Order (Doc. #22) filed November 21, 2003 at

3 (overruling motion for summary judgment but finding that Court would liberdly construe exhibits as
supplementsto plantiff’ scomplaint) and Order (#47) filed April 12, 2005 at 6 (Court will construe declaration
as supplement to complaint). The factud bases for plantiff’ sretdiationdams are contained inthe declaration
and exhibits whichplantiff filedin support of his summary judgment motion. Accordingly, the Court finds that
the proposed amended complaint contains an accurate statement of plaintiff’s clams.

Inthe proposed amended complaint, however, plaintiff attemptsto name new defendants. Previoudy,
the Court found that plaintiff could assert clams againg Phill Klinein hisofficid capacity as Attorney Generd
of Kansas, Roger Werholtzinhis official capacity as Secretary of the Kansas Department of Corrections and

K. Ruhnke. See Order (Doc. #65) filed August 26, 2005 at 3. The proposed amended complaint names as

defendants K. Ruhnke, unknown accounting/mail staff at Lansing Correctiond Fecility (“LCF”), unknown
accounting/mail gaff at El Dorado Correctiond Facility (“EDCF’) and D. Ferris, dl in ther individua and
officdd capacities. To support the proposed amended complaint, plaintiff submits the same documentation
which he submitted in support of the motion for summary judgment (Doc. #16) which he filed on October 3,

2002. Plantiff provides no explanation why he waited more than three years before attempting to include the

4 The amended complaint vagudy refersto wrongful punishment. See Amended Complaint
(Doc. #146-2) at 17, 28, 30. The Court construesthesereferencesas part of the retdiationdaim and not
aseparate dam for cruel and unusud punishment under the Eighth Amendment.
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additiond defendantsin thislawsuit. This case has been pending for morethanfiveyears. Discovery isset to
close—and will close—March 3, 2006. Inlight of plaintiff’ sundue delay, theinterests of justice do not require

the Court to grant leave to add additiond partiesat thislate date. See, eq., Nicholsv. Zurick Am. Ins. Group,

244 F. Supp.2d 1144, 1153 (D. Colo. 2003). Accordingly, the Court will dlow plantiff leave to file the
amended complaint, but only asto defendant Ruhnke. Plaintiff has gpparently abandoned any clams againgt
Kline and Werhadltz in their officid capacities.
1. Defendants Response (Doc. #134) To Report And Recommendation

Judge O’'Hara found that because K. Ruhnke had voluntarily entered an appearance by filing a
summary judgment response on October 9, 2002, plaintiff can serve an amended complaint upon Ruhnke by
filing the pleading with the Court and having the eectronic case filing systlem autométicaly serve her attorney
of record. Seeid. a 2-3n.3, 5. Defendants object, stating that “[any representation of K. Ruhnke by the

Attorney Generd’s Office for the purposes of this case terminated when K. Ruhnke was dismissed from the

case by the Court.” Response To Order (Doc. #134) at 1. The Court disagrees. On October 19, 2002, the
Attorney Generd’ s Office entered anappearance on behdf of Ruhnkewhenit filed a response (Doc. #18) to
plantiff’ ssummary judgment motion. Counsdl has not sought permission to withdraw its gppearance on behaf
of Ruhnke and is dill counsd of record for Ruhnke. See D. Kan. Rule 83.5.5. The Court agreesthat service
upon Ruhnke may be made by dectronicdly serving her attorney.

V. Defendants Motion For Involuntary Dismissal (Doc. #142)

Defendants ask the Court to dismissplaintiff’ sdams asasanction for his fallure to comply with Court




orders.® Plaintiff disobeyed the Court’s order of August 26, 2005, whichdirected plantiff to file an amended
complant which included “any dams againg Kline and Werholtz in their officid capacities, (2) any dams
agang Ruhnke; and (3) an accurate satement of plantiff’ scase,” see Doc. #65 at 3, when he filed anamended
complaint which listed 21 counts against ten new defendants. See Docs. #74 and #75. This noncompliance
resulted inawaste of judicia resourcesaswdl as a ddlay in the case schedule. In addition, plaintiff did not file
an amended complaint by December 5, 2005, as directed by Magistrate Judge O'Hara, which resulted in
further delay.

In deciding whether to impose sanctions, the Court considers on a case-by-case basis whether a
party’s falure was substantidly justified or whether other circumstances make the imposition of sanctions
ingppropriate. Digmissd of an action with prejudice or its equivdent should be used as “aweapon of lag,

rather than firgt, resort.” Meade v. Grubbs, 841 F.2d 1512, 1520 n.6 (10th Cir. 1988). Dismissd isusudly

appropriate only where alesser sanction would not serve the interest of judtice; it is clearly a severe sanction
and it isreserved for extreme circumstances. Courts should dismissanactionfor falureto comply withorders
only in Stuations which are the result of willfulness, bad fath or fault, rather than inability to comply. See

M.E.N. Co. v. Control Fluidics, Inc., 834 F.2d 869, 872 (10th Cir. 1987) (quoting Nat'| Hockey League v.

Metro. Hockey Club, Inc., 427 U.S. 639, 640 (1976)); see dso Tomav. City of Weatherford, 846 F.2d 58,

60 (10th Cir. 1988).

Before dismissing an action with prgudice, the Court condgders the following factors.

5 Defendants aso ask the Court to dismiss the amended complaint (Doc. #138) filed
December 7, 2005. This request ismoot in light of the Court’ sruling which dlows plaintiff leaveto filea
superceding amended complaint.




(2) the degree of actud prejudice to the defendant;

(2) the amount of interference with the judicia process,

(3) the culpability of thelitigant;

(4) whether the court warned the party inadvance that dismissal of the actionwould be alikdy
sanction for noncompliance; and

(5) the efficacy of lesser sanctions.

Ehrenhaus v. Reynolds, 965 F.2d 916, 921 (10th Cir. 1992) (internal citations omitted).

As to the fird factor, defendants have incurred delay and inconvenience as a result of plaintiff's
noncompliance with Court orders. The Court finds, however, such delay and inconvenience doesnot condtitute
actual prejudice to defendants.

Asto the second factor, delay drategies Sgnificantly interfere with the judicid process. Seeid. Inthis
case, plantiff’ sfalureto comply withCourt orders have resulted in athree-month delay withregard to thetria

stting. Compare Scheduling Order (Doc. #66) filed August 29, 2005 at 7 (scheduling trid for June 6, 2006)

with Order, With Report And Recommendation (Doc. #131) at 7 (rescheduling trid for September 12, 2006).

Asto the third factor, plaintiff has not explained the reason for his noncompliance.

Asto the fourth factor, the Court has not previoudy warned plaintiff that dismissal would be alikdly
sanction for noncompliance. In casesin which plantiff appears pro se, the Court should assess with specid
care whether it might appropriatel y impose sanctions other thandismissal, so that plaintiff does not unknowingly
lose his right of access to the courts because of atechnicd violation. See Ehrenhaus, 965 F.2d at 920 n.3.

Asto the fifth factor, the Court has not previoudy imposed lesser sanctions.

In the circumstances of this case, the Court finds that dismissa is not an appropriate sanction at this
time. Paintiff proceeds pro se and dthough he is surdly aware that dismissa is a likely sanction for

noncompliance, the Court has not expressdy so warned him in thiscase. The Court now warns plaintiff thet it




will carefully scrutinize dl future submissons and that it will not tolerate future missed deadlines or
noncompliancewithCourt orders. Any future breach of plaintiff’sdutiesto the Court or opposing counse may
result in sanctions including but not limited to (1) anorder whichrequires plantiff to pay reasonable attorneys
feeswhichdefendantsincur asareault of hisactions; (2) an order whichestablishes certain mattersand/or facts
for purposes of the action; (3) an order which disdlows plaintiff to support or oppose designated clams or
defenses, or prohibits plaintiff from introducing designated witnesses or matters into evidence; (4) an order
whichstrikes pleadings or parts thereof, stays future proceedings, dismissesthe actionwithprgjudice or enters
judgment in favor of defendants; and (5) an order which holds plaintiff in contempt of court.
V. Plaintiff’s Motion For Emergency Protection (Doc. #145)

Inaone-page motion, plaintiff asksthe Court to order “that every staff at D.O.C. cease denying S.K.
Bloom expend own moneys to access the courts’ and that “S.K. Bloom [be] alowed to purchase ‘ copy
tickets at max. ratelikeothers.” See Doc. #145 filed December 27, 2005. Faintiff providesnofactsor legd
authority which demondtrate that his demands are within the scope of his dams in this lawsuit, or that he is
entitled to emergency relief. Accordingly, the Court denies his motion.

IT ISTHEREFORE ORDERED that the Court adoptsthe magistratejudge s Order, With Report

And Recommendation (Doc. #131) filed November 21, 2005, as modified herein.

ITISFURTHER ORDERED that the document titled “ Plantiff Objects And WithdrawsAgreement
Made Under FalsePrentence[sc] By Court” (Doc. #135) filed December 1, 2005, whichthe Court construes
as an objection to the magidtrate judge s order and recommendation, be and hereby is OVERRULED as
moot.

ITISFURTHER ORDERED that the document titled “Motion Leave Withdraw Docs. #74-79




Without Prgudice” (Doc. #139), which the Court construes as amotionto withdraw the amended complaint,
be and hereby isSUSTAINED. Plantiff’ samended complaint (Docs. #74 and #75) and supplementsthereto
(Docs. #76, #77, #78 and #79), dl filed September 9, 2005, are hereby deemed withdrawn without prejudice.

ITISFURTHER ORDERED théat defendants Motion To Dismiss(Doc. #86) filed September 23,

2005 be and hereby is OVERRUL ED as moot.

IT IS FURTHER ORDERED that plantiffs dams aganst David R. McKune, Duane
Muckenthdler; D. Feris, finlu Wagner; f/n/u Tillman; f/n/u Ogletree; and f/n/u Thomas, and the other three
defendants whose names are yet unknown by plaintiff be and hereby are DI SM1SSED without preudice.

IT ISFURTHER ORDERED that plantiff’'s Motion [For] Leave To Amend (Doc. #146) filed

December 29, 2005 be and hereby is SUSTAINED in part. The Clerk is directed to file the proposed
amended complaint as to defendant K. Ruhnke and serve it dectronically on counsd of record. K. Ruhnke,
in her individud and officid capadities, is the sole remaining defendant in the case.

IT ISFURTHER ORDERED that defendants Response To Order (Doc. #134) filed December 1,

2005 be and hereby is OVERRULED.

ITISFURTHER ORDERED that defendants Motion For Involuntary Dismissd (Doc. #142) filed

December 21, 2005 be and hereby is OVERRULED.

IT ISFURTHER ORDERED that plaintiff’s Motion For Emergency Protection (Doc. #145) filed
December 27, 2005 be and hereby is OVERRULED.
Dated this 2nd day of February, 2006 at Kansas City, Kansss.
g Kahryn H. Vrdtil

Kathryn H. Vratil
United States Digtrict Judge
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