IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS

PATRI CK C. LYNN,

Plaintiff, CIVIL ACTION
V. No. 01-3422-M.B
RAY ROBERTS and ROGER WERHOLZ,

Def endant s.
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MEMORANDUM AND ORDER

Thi s case cones before the court on plaintiff’s notion for relief
fromjudgnent pursuant to Federal Rule of Civil Procedure 60(b)(3) and
(6). (Doc. 127.) Based on plaintiff’s use of profanity in his notion
and supporting papers, conbined with the fact that he has been
expressly ordered in this case to refrain fromsuch abusi ve conduct,
plaintiff’s notion, along with other offending papers, shall be
stricken.

I. FACTS AND PROCEDURAL HISTORY

Plaintiff is a state prisoner currently in the custody of the
Kansas Departnent of Corrections (KDOC), and is being held in
adm ni strative segregation at the El Dorado Correctional Facility.
Plaintiff clainms that his First, Eighth, and Fourteenth Anmendnent
rights are being violated by KDOC policies that prevent him from

recei ving newspapers and other periodicals. (Doc. 1.)' He seeks

1 Although plaintiff filed an amended conplaint, (Doc. 52), he
subsequently requested | eave to withdraw the anended conplaint and
reinstate his original conplaint. (Doc. 65.) The court interpreted
this notion as a request to file a second anended conplaint. (Doc.
69.) The notion was granted, subject to limtations, including the
limtation that clains contained in the original conplaint that had




damages, along with declaratory and injunctive relief.

This case was originally assigned to Judge VanBebber. Foll ow ng
Judge VanBebber’s untinely death, the case bounced around to several
different district judges before ultimtely be sent to the
under si gned. (Docs. 104, 106, 107, 112, 114.) Shortly after taking
this case, the court directed the parties to brief matters regarding
its subject mtter jurisdiction based on the possibility that
plaintiff had prosecuted the sanme clains to conpletion within the
state system (Doc. 116.) Defendants responded, but plaintiff filed
only non-responsive docunents. (Docs. 121, 122, 123.) The court
denied plaintiff’s non-responsive notions and, despite the fact that
the original deadline had already passed, gave plaintiff additional
time to file a responsive brief. (Doc. 124.) Wen plaintiff failed
to neet the new deadline, the court dism ssed the case. (Doc. 125.)

Just over a nonth after the dismssal, plaintiff filed the
instant notion claimng that prison officials had interfered wth his
attenpts to file the required brief. (Doc. 127.) This is a serious
char ge. However, in reviewing plaintiff’s notion and supporting
papers, alongwith plaintiff’s subsequent filings, the court is struck
- indeed, stunned - by plaintiff’s malicious ranting and abusive
comments, directed at both the court and others, nmany of which are
| aced with profanity. (Docs. 127, 129, 130, 131, 132, 133.)

Early in the proceedings, Judge VanBebber expressly warned

plaintiff

previ ously been di sm ssed woul d not be resurrected. (Docs. 20, 69.)
For purposes of this order, the court will sinmply refer to docket
en;£y nunber 1 as plaintiff’s “conplaint,” as nodi fied by docket entry
nunber 69.
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that his subm ssion of correspondence and
pl eadi ngs contai ni ng of f ensi ve, abusive, and/or
t hreat eni ng | anguage i s i nproper and unj ustifi ed.
Any further presentation of a “pleading, witten
notion, or other paper” to the court containing
such | anguage will be construed as intentiona
harassnent, and may result in sanctions being
i nposed against plaintiff. See Fed. R Cv. P
11(b) (1) and (c).

(Doc. 20 at 4 (enphasis added).)

In direct and willful defiance of that order, plaintiff has
continued to include profanity and abusive |anguage in his notion
papers. Merely looking to the handful of filings plaintiff has nmade
since the case was transferred to this court, there is nore than anple
support for the actions i nposed by this order. In his Rule 60 notion,
plaintiff accused the court of “malicious[ly]” dismssing his case and
“insidiously ridicul[ing]” himfor a prior notion. (Doc. 127 at 1-2.)
He contenptuously addressed the court by saying, “Belot dares deens
[sic] my sworn clainms as ‘bizarre.”” 1d. at 3. Additionally, he used
stars, asterisks, and other synbols to indicate the use of profanity.
Id. Finally, he insulted the court and other judges when he asked,
“I'YJou ever heard a shot fired in anger/spilled your blood for your
country and its values, or are you another politically connected
coward awarded a [j]udgeshi p?” Id.

In his attachnments to his Rule 60 notion, plaintiff continues his
abusi ve conduct. |In what purports to be a copy of his response to the
court’s initial order for briefing of the jurisdictional issues,

plaintiff conpletes his first full paragraph of the brief by accusing




the court of bias. Id. exh. 1 at 2.2 Later in that docunent,
plaintiff declares, “By god, my clains are the truth and if you [the
court] got [sic] any decency you Il fully/fairly exam ne and denmand
accountability.” 1d. exh. 1 at 5 (enphasis in original).

Addi tional violations occurred toward the end of plaintiff’s
attachnents to his Rule 60 notion, where he included a copy of the
court’s order of dismssal. 1d. exh. 1 at 15-17. On that order, he
circled statenents and findings nade by the court, and responded in
the margins with profane critiques. For exanple, the court said
“Ip]laintiff never responded” to the order to brief the jurisdictional
guestions, to which plaintiff responded in the margin, “goddamm lie[.]
| did!” 1d. exh. 1 at 15. Wen the court againrelied on plaintiff’s
failure to file a responsive brief, plaintiff once again replied,
“goddamm lie - | did.” 1d. exh. 1 at 16. For a total of five tines
in that order, plaintiff retorted that the court’s concl usion that he
failed to file the necessary brief was a “goddamm lie.” 1d. exh. 1
at 15-17.

Finally, with respect to plaintiff’s contenpt toward the court
in the instant notion, plaintiff concluded his exhibits with a copy
of aletter sent to the court, which provided, in pertinent part, as
fol | ows:

My conplaints go ignored and you stupendously
said in your order (Doc. #124) that you doubted

2Plaintiff filed a nunber of exhibits to his Rule 60(b) notion,

but they were all docketed as a single 18-page attachnent. For

pur poses of the record, the court will address all the exhibits as

“Exhibit 1,” with the page nunber corresponding to the nunbering

system assi gned by the court’s electronic filing system rather than

aeferencing the hand-witten page nunbers that appear on sone of the
ocunents.
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the validity of my court access denial clains,
even deem ng such bizarre! Lucky for you I’ m
unabl e to get close to you to reinforce the truth
of ny clainms and these | atest events is [sic] yet
nore corroboration.

So how about get off your ponpous self-
ri ghteous high chair and order the prison hacks
to explain thensel ves and give you the original

pleading . . . and return ny copy herew th back
to ne, and rescind your naliciously contenptuous
or der.

Id. exh. 1 at 18 (enphasis and omissions in original).

In addition to plaintiff’s verbal assaults on the court, he
repeatedly referred to prison officials as “hacks,” “scoundrels,” and
“rotten prison hack keepers.” 1d. at 2; id. exh. 1 at 5, 18. He
also included threats to “exact accountability” from unnaned
individuals for the injustices he feels he has suffered. [d. at 2.

The court notes that all of the preceding violations were
contained within a single notion. Mving on to nore recent filings,
plaintiff included the following insulting cooments as part of an
exhibit to the reply that he filed regarding his Rule 60 notion

This is an exanple of why so many of us have

rage, & mnurderous hatred for you phony rotten

prison hack shiteaters. You professional norons

need killing and I wonder, are you willing to die

to prevent a nman from reading a goddam

newspaper? You rotten asswi pes are evil pigs.

Peopl e who have real honor &integrity don’t work

inprisons. . . . You pigs need/deserve a bullet

in the back of your head - |ine up.
(Doc. 129 exh. 1 at 2.) In another filing, denom nated a “suppl ement”
to the preceding reply brief, plaintiff continued his spiteful rants
agai nst the court:

Plaintiff further offers Exhibit Ato support the

validity of his court access denial clains that

Judge Bel ot contenptuously said: “These things

have caused the court to doubt the validity of
the bizarre clains nade by petitioner (lI'mthe
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damm Plaintiff eh) in his present notions”.
Judge Bel ot should also renenber his oath to
defend and uphold the Constitution and | aws of
the U S (like 18 U S.C. § 241 and § 242), and
ask hinmself how he’d fare under such hideously
intentional abuses as | suffer under and wll
continue to suffer under until sone Judge w real
backbone who values his oath and duties,
intervenes. . . . My nental health has been
seriously affected by the illegal abuses | suffer
under and w Il continue to suffer under. And any
decent reasonable Anerican citizen would crave
these tyrant’s heads on a stick too. So | say
how dare you berate or condemm ne to live |ike
this. Wiy does it always take a desperate act to
get relief?

(Doc. 130 at 1-2 (grammatical errors in original).)
Shortly after he filed those comments, plaintiff presented
anot her notion in which he opened by saying,

| call your attention to ny stagnating pl eadi ngs
filed since you arbitrarily dism ssed this case
on 12-5-05, and erroneously clai ned/ determ ned |
had failed to conply with your 11-30-05 Deadline
order.

Let’s recap:

(Doc. 132 at 1 (enphasis in original).) He then concluded his prayer
for relief wwth the follow ng decl arati on:

[ oddamm you to burn in hell for giving these

cretins your blessing to continue [the alleged

abuses] .
Id. at 3.
II. ANALYSIS

The Tenth G rcuit recently summari zed and reiterated a court’s

authority to deal with the sort of flagrant abuses perpetrated by
plaintiff in this case:

Plaintiff’s briefs on appeal do little nore than

attenpt to inpugn (wthout basis) the integrity

of the district judge. Such witings are

intolerable, and we will not tolerate them “Due
to the wvery nature of the <court as an
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institution, it nust and does have an inherent
power to i mpose order, respect, decorum silence,
and conpliance with | awful nmandates. This power
IS organi c, without need of a statute or rule for
its definition, and it is necessary to the

exercise of all other powers.” United States v.
Shaffer Equip. Co., 11 F. 3d 450, 461 (4th Cr.
1993). “[1]f the conplaint or other pleadings

are abusive or contain offensive |anguage, they
may be stricken sua sponte under the inherent
powers of the court.” Phillips v. Carey, 638
F.2d 207, 208 (10th Gr. 1981) (citing Fed. R

CGv. P. 12(f) (“[Upon the court’s owmn initiative
at any tine, the court may order stricken from
any pleading any insufficient defense or any
redundant, immaterial, inpertinent, or scandal ous
matter.”)). In Theriault v. Silber, 579 F. 2d 302
(5th Cr. 1978), the court dism ssed an appea

wi th prejudice because the appellant’s notice of
appeal contained “vile and insulting references

to the trial judge.” Although recognizing the
| eniency typically given to pro se plaintiffs,
the court stated: “This court sinply will not

allow i beral pleading rules and pro se practice
to be a vehicle for abusive docunents. Qur pro
se practice is a shield against the technica
requirenents of a past age; it is not a sword
with which toinsult atrial judge.” [d. at 303.

Garrett v. Selby Connor Maddux & Janer, 425 F.3d 836, 841 (10th Cr

2005). Wth that sutmmary of the law, the Court of Appeals went on to
dism ss the case, relying in part on the abusive |anguage contai ned
in appellant’s brief. [d. at 839-40.

The abusive |anguage upon which the Tenth Circuit relied in
Garrett was mld conpared to that used by plaintiff in the present
case. 1d. Moreover, the offense is exacerbated in this case because
plaintiff was explicitly warned that such abusive |anguage was
prohi bited and could | ead to sanctions. (Doc. 20 at 4.) Accordingly,
the court relies upon its “inherent power to inpose order, respect,
decorum silence, and conpliance with | awful nmandates” to direct that

the plaintiff’s Rule 60 notion, and the other profanity-laden and




ot herwi se abusive docunents cited herein be stricken. (Docs. 127
129, 130, 132.)

The net result of this ruling is, of course, that the order
di sm ssing the case remains in effect, and the court will not revisit
that matter. (Doc. 125.) However, the court finds that such a
result, while serious, is appropriate in this case. This is not the
only time that plaintiff has “poisoned the well,” so to speak, with

hi s abusi ve | anguage and/or litigation practices. In Lynn v. Roberts

2005 W. 3087841 (D. Kan. Nov. 1, 2005), Judge Robinson chronicled
plaintiff’s use of profane and abusi ve | anguage agai nst t he def endant s
in that case. Id. at *5-*6. Moreover, Judge Robinson placed
plaintiff on notice that the use of abusive | anguage could result in
having the offending pleadings struck when she ordered certain
pl eadi ngs stricken in the Roberts case. |d. at *5. Yet, just two
nmont hs after Judge Robinson struck plaintiff’s pleadings for such

abuses in Lynn v. Roberts, he began filing his barrage of di sparagi ng

remarks in this case.
Simlarly, plaintiff has been warned that abusive litigation
practices and failing to obey court orders can result in dismssal.

In Lynn v. Sinpson, 2000 W. 745324 (D. Kan. Apr. 10, 2000), after

summarizing plaintiff’s abuses in that case, Judge Lungstrum
explicitly informed plaintiff that “failure to abide by the court's
orders could result in sanctions, including dismssal of this action
with prejudice.” 1d. at *6

Plaintiff’s abusive litigation practices have not been limted
to the federal courts. A review of the electronic case nanagenent

systemfor the District of Kansas shows that this is one of 23 cases
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filed inthis district in which plaintiff has appeared as a party or
otherwise nobved to intervene.? Additionally, it appears that
plaintiff has pursued a nunber of cases in the state system and has
| i kewi se engaged in abusive litigation practices in that forum See

State ex rel. Stovall v. Lynn, 26 Kan. App. 2d 79, 79-80, 975 P.2d

813, 814 (1999). In fact, areviewof the cases catal ogued in Stovall
suggests that plaintiff sued a nunber of the sane defendants in both

the state and federal system Conpare id. (identifying defendants in

plaintiff’'s state cases) with supra note 3 (listing defendants in

plaintiff's federal cases). |In upholding filing restrictions placed
on plaintiff by the state district court, the Kansas Court of Appeals
found that plaintiff was “using the suits as a neans to attenpt to
harass the victim w tnesses, policeinvestigators, judges, and others
involved in his case.” Stovall, 26 Kan. App. 2d at 82, 975 P.2d at
815. Simlarly, in his appeal of the state case that |led the court
to question its subject matter jurisdiction to hear this case (Doc.
116), the Kansas Court of Appeals noted that “the record is replete
with Lynn’ s unjustified and oft en outrageous accusati ons, obscenities,
prof ane | anguage, and inplied threats of bodily harm to judicia

officers.” Lynn v. Martin, 2003 WL 22990140, *2 (Kan. C. App. Dec.

3 Lynn v. Dubowski, No. 96-3577; Lynn v. Mdain, No. 00-3132;
Lynn v. Nelson, No. 00-3155; Raines v. Antonio, No. 00-3314; Lynn v.
Johnston, No. 00-3388; Lynn v. C eaver, No. 01-3005; Raines v. Stone,
No. 01-3312; Ednonds v. Stone, No. 01-3317; Johnson v. Sanders, No.
01-3352; Lynn v. Simons, No. 01-3422; Lynn v. Harris, No. 01-3436;
Lynn v. Millin, No. 02-3378; Lynn v. Roberts, No. 03-3464; Lynn V.
Roberts, No. 04-3021; Lynn v. Anderson-Varella, No. 06-3172; Lynn v.
McClain, No. 97-3162; Lynn v. McOain, No. 97-3173; Lynn v. Val dez,
No. 97-3209; Lynn v. Dubowski, No. 97-3213; Lynn v. Werth; No. 97-
3279; Lynn v. Kunen, No. 97-3294; Lynn v. Barkley, No. 98-3186; Lynn
V. Nel son, No. 99-3153.
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19, 2003).

In sum plaintiff has a lengthy litigation history in both the
state and federal system It appears that he has habitually engaged
in the same sorts of abusive conduct that he has exhibited in the
present case. Moreover, he has been repeatedly i nfornmed by state and
federal judges that his conduct is unacceptable, and that it may | ead
to filing restrictions, stricken pleadings, and dismssal. |In other
words, plaintiff has received plenty of notice that his abusive
actions can | ead to serious consequences, including dismssal.

Finally, the court finds that the prejudice to plaintiff that
will result from having his Rule 60 notion stricken, and therefore
| eaving this case closed, will be mninmal. A reviewof his conplaint
shows that, although he is proceeding under both the First, Eighth,
and Fourteenth Anendnents, the only real issue that he raises, and t he
only relief he seeks, is related to prison regulations and policies
that prevent him from receiving newspapers and other periodicals.
(Doc. 1.) Those sane regul ations and policies are being challenged

i n anot her case before this court, Prison Legal News v. Werhol z, No.

02-4054. That case i s being prosecuted by conpetent counsel, and any
declaratory or injunctive relief awarded to Prison Legal News will
enure to the benefit of all Kansas state i nmates, including plaintiff.
Wth respect to plaintiff’s clainms for noney damages, the court has

already ruled in Prison Legal News that prison officials are entitled

to qualified i Mmunity because the | aw regardi ng prisoners’ rights to
publ i cations was not clearly established with respect to the types of

regul ations and policies at issue here. Prison Legal News, Inc. v.

Si nmons, 401 F. Supp. 2d 1181, 1195 (D. Kan. 2005). The w sdom of
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t hat decision was recently affirnmed by the Suprenme Court in Beard v.
Banks, _ US _, 126 S. Q. 2572 (2006), in which simlar
restrictions on publications were inposed on prisoners in long-term
segregation, as is plaintiff. Accordingly, plaintiff would not be
entitled to noney damages. Thus, the only relief that plaintiff m ght
receive is declaratory and i njunctive in nature, and he will get that

I f the conpetent counsel in Prison Legal News is able to prevail at

trial. The slimpossibility that plaintiff mght be able to obtain

relief even if the plaintiff in Prison Legal News fails is so renote
as to be unpersuasive in light of plaintiff’s egregious conduct in
this case
As an alternative to basing this ruling on the court’s inherent

power, as describedin Garrett, the court concludes that the of fensive
notions should be stricken pursuant to Federal Rules of Cvil
Procedure 11(b)(1) and 41(b). Rule 11 provides that

[bl]y presenting to the court . . . a pleading,

witten notion, or other paper, an . . .

unrepresented party is certifying that to the

best of the person’s know edge, information, and

belief, formed after an inquiry reasonabl e under

the circunstances, . . . It is not being

presented for any inproper purpose, such as to

harass or to cause unnecessary del ay or needl ess

increase in the cost of litigation.
A violation of this rule is subject to sanctions. Fed. R Cv. P

11(c). In order to inpose sanctions sua sponte, plaintiff nust be

gi ven notice that sanctions are being considered. 1d. (c)(1)(B)

In this case, plaintiff was advised that Rul e 11 sancti ons woul d
be considered any tine he submtted “correspondence and pl eadi ngs
cont ai ni ng of fensive, abusive, and/or threatening |anguage.” (Doc.

20 at 4.) Accordingly, the notice requirenents of Rule 11 were net.
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Plaintiff was specifically inforned that filing papers w th abusive
| anguage would be considered “intentional harassnment,” a purpose
expressly proscribed by Rule 11(b)(1). Therefore, all the
requi renents have been net to sanction plaintiff under Rule 11.

Rul e 41(b) also authorizes the court to dismss an action for
failure to conply with a court order. Although that rule appears to
contenplate that dismssal will be precipitated by a notion fromthe
opposi ng party, a court may act sua sponte under Rule 41(b). Link v.
Wabash R Co., 370 U. S. 626, 630, 82 S. Ct. 1386, 1388-1389, 8 L. Ed.
2d 734 (1962); Rogers v. Kroger Co., 669 F.2d 317, 319-20 (5th G
1982); Sec. and Exch. Commin v. Power Res. Corp., 495 F.2d 297, 298

(10th Cr. 1974).

Al t hough the court is nerely directing that the of fendi ng notion
papers be stricken fromthe record, out of an abundance of caution the
court wll analyze these ruling as a sanction anounting to di sm ssal
under Rules 11 and 41(b), since the net effect of striking the
docunents is to end the case once and for all. Although Rule 11 does
not expressly discuss dism ssal, that is still an appropriate sanction
under certain egregious circunstances, such as those presented here.

See, e.qQ.,

Jimenez v. Madison Area Technical Coll., 321 F.3d 652, 657 (7th Cr.

2003). Regardless of the basis of its authority to dism ss a case,
the Tenth Circuit has repeatedly recogni zed that a court has authority
to i npose the sanction of dismssal for failing to foll ow procedural

rules, Reed v. Bennett, 312 F. 3d 1190, 1195 (10th G r. 2002), and for

failing to obey court orders. Gipe v. Gty of Enid, Ckla., 312 F. 3d

1184, 1188 (10th G r. 2002). As previously discussed, plaintiff’'s
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conduct violates both Rule 11 and a court order. (Doc. 20 at 4.)
When consi dering di sm ssal as a sanction, the court nmust eval uate

the factors set forth in Ehrenhaus v. Reynolds, 965 F.2d 916 (10th

Cr. 1992), regardless of whether the dismssal is pursuant to Rule

11, 37, 41, or sone other source of authority. See LaFleur v. Teen

Hel p, 342 F. 3d 1145, 1151 (10th Gr. 2003); MM v. Zavaras, 139 F. 3d

798, 803-04 (10th Cr. 1998); Mbley v. MCorm ck, 40 F. 3d 337, 340-41

(10th Gr. 1994). The court nust consider
(1) the degree of actual prejudice to the
defendant; (2) the anmount of interference wth
the judicial process; . . . (3) the culpability
of the litigant; (4) whether the court warned the
party in advance that dismssal of the action
woul d be a Ii kely sanction for nonconpliance; and
(5) the efficacy of |esser sanctions.” 1d.
(internal citations omtted).

Mobl ey, 40 F.3d at 340 (quoting Ehrenhaus, 965 F.2d at 921).

In its nost generic sense, prejudice is defined as “[d] anage or
detrinment to one’s legal rights or clainms.” Black’s Law Dictionary
1198 (7th ed. 1999). Under that definition, defendant has suffered
no prejudice by being subjected to plaintiff’s unsavory witings.
This factor does not weigh in favor of dism ssal.

By contrast, plaintiff’'s conduct has substantially interfered
with the judicial process. First, his refusal to abide by the Federal
Rul es of Givil Procedure and the court’s orders has required the court
to expend extra time and resources to deal wth his repeated
vi ol ati ons. This order is a perfect exanple, denonstrating the
substantial tinme and expense required to performthe | egal research,
anal ysis, and witing to craft this docunent. Furthernore, this type

of conduct interferes with one of the principal purposes of our court
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systens - to provide a safe, effective forumfor resolving disputes
that is characterized by civility. The courts are supposed to be a
pl ace where litigants can avoid the sort of violent neans of dispute
resol ution, such as feuds, duels, and braw s, that have plagued man
t hroughout recorded history. Li kew se, parties resorting to the
courts should not be required to endure the sort of verbal abuse that
often renders ineffective and degradi ng even non-violent attenpts to
resolve matters out-of-court. Here, the court, court personnel,
def endant, and defense counsel have had to suffer defendant’s foul
| anguage, ranting, threats, and the like, all of which underm nes the
judicial process by rendering it little nmore than an unprincipl ed,
profanity-|laden argunent. This factor weighs heavily in favor of
di sm ssal

O all the factors, the third factor wei ghs nost heavily in favor
of dismssal: culpability of the litigant. The facts supporting this
conclusion have already been chronicled in detail, supra. The
vil eness of plaintiff’s cormments speak for thenselves. Plaintiff was
specifically warned in this case that further m sconduct of this sort
could |l ead to sanctions. (Doc. 20 at 4.) Furthernore, his extensive
litigation history in the state and federal systemprovides plenty of
exanpl es where plaintiff has been warned of the various, potentially
har sh, consequences that his abusive | anguage m ght trigger, including
the possibility of dismssal. Yet plaintiff maliciously andwillfully
hurled insults, threats, and profanities at the court and prison
officials, all in direct and conpl ete defiance of a witten order and
clearly established procedural rules. There can be no hi gher neasure

of culpability than that achi eved by plaintiff on these matters. This
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factor virtually conpels di sm ssal

As for the fourth factor, plaintiff was warned in this case, and
I N nunerous ot her cases, that sanctions were appropriate for threats
and abusi ve | anguage, including the possibility of dismssal. (Doc.

20 at 4;) see also Lynn v. Roberts, 2005 W. 3087841, at *5-*6; Lynn

V. Sinpson, 2000 W. 745324, at *o6.

Finally, as for the fifth factor, the efficacy of |esser
sanctions, the court concludes that nothing | ess woul d be neani ngf ul
tothis plaintiff. Indeed, Judge Robi nson struck sonme of his notions

in Lynn v. Roberts, and within two-nonths plaintiff was once again

hurling threats and insults in this case. The state courts inposed
filing restrictions on plaintiff for his msconduct, but that also
failed to discourage his simlar offenses in the instant action.

See Stovall, 26 Kan. App. 2d at 79-80, 975 P.2d at 814. Simlarly,

there is no indication that nonetary sanctions woul d be neani ngful to
plaintiff. He has indicated that he has no noney, that he has fines
pendi ng that woul d consune any noney that he did have, (Docs. 2; 122
at 2; 127 exh. 1 at 3), and, in any event, the court cannot force him

to pay such a sanction before continuing the litigation. See Tripati

v. Beanman, 878 F.2d 351, 352 (10th G r. 1989); Cotner v. Hopkins, 795
F.2d 900, 903 (10th G r. 1986); Carter v. United States, 733 F. 2d 735,

737 (10th Cr. 1984). In other words, for all practical purposes
plaintiff could ignore the nonetary sanction and conti nue his abusive
practices. Therefore, the court finds that | esser sanctions woul d be
ineffective at curbing the abusive practices of this recalcitrant
litigant.

In sum all but the first of the Ehrenhaus factors wei gh heavily
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in favor of dismissal as the appropriate sanction for plaintiff’s
egregi ous conduct in this case. The court therefore orders that
docket entries 127, 129, 130, and 132 be stricken from the record.
This ruling is based on the court’s inherent power, Garrett, 425 F. 3d
at 841, or, alternatively, on the court’s authority under Federa
Rules of G vil Procedure 11 and 41(b). The court reaffirns its
di sm ssal of this case.

A notion for reconsideration of this order under Local Rule 7.3
i s not encouraged. The standards governing notions to reconsider are
wel | established. A notion to reconsider is appropriate where the
court has obviously m sapprehended a party's position or the facts or
applicable law, or where the party produces new evidence that could
not have been obtai ned through the exercise of reasonable diligence.
Revisiting the i ssues al ready addressed i s not the purpose of a notion
to reconsider and advanci ng new argunents or supporting facts which
wer e ot herw se avail abl e for presentati on when the origi nal noti on was

briefed or argued i s i nappropriate. Coneau v. Rupp, 810 F. Supp. 1172

(D. Kan. 1992). Any such notion shall not exceed three pages and
shall strictly conply with the standards enunciated by this court in

Coneau v. Rupp. The response to any notion for reconsideration shal

not exceed three pages. No reply shall be filed.

I T 1S SO ORDERED.
Dated this 4t h day of October 2006, at Wchita, Kansas.

s/ Monti Bel ot
Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE
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