IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

M CHAEL L. GAI NES,

Pl ai ntiff,
ClVIL ACTI ON
VS. No. 01-3405-SAC
RUSSELL STENSENG, et al.
Def endant s.
ORDER

Plaintiff proceeds pro se and in form pauperis on a
suppl ement ed conpl ai nt under 42 U.S.C. 1983, seeking relief from
the Secretary of the Kansas Departnment of Correction, a prison
di sciplinary adm nistrator, and a deputy warden for their alleged
violation of state prison regulations and of plaintiff’ s right to
due process in two 2001 prison disciplinary actions. The
di sciplinary sanction inposed included a total of 75 days in
di sci plinary segregation and a $55.00 fi ne.

The district court judge originally assigned to this case
di sm ssed the conplaint as stating no claimfor relief, finding
plaintiff’s allegations presented no |liberty interest protected
by the Due Process Clause where the sanction inposed neither
affected the duration of plaintiff’s confinenent nor subjected
plaintiff to conditions atypical and significant fromthose to be

expected during i nprisonment. See Sandin v. Conner, 515 U. S. 472

(1995) (due process protections apply only if restriction or

deprivation of a prisoner’s Iliberty inevitably affects the



duration of the prisoner's sentence or creates an "atypical and
significant hardship” on the prisoner by subjecting him to
conditions different fromthose ordinarily experienced by |arge
numbers of inmates serving their sentences in the customary
fashi on).

The United States Court of Appeals for the Tenth Circuit
agreed that plaintiff’s allegations of state |aw violations
stated no claim for relief, but reversed and remanded fi nding
dism ssal of plaintiff’s due process claim was inappropriate
where there was no evidence as to whether the duration of
plaintiff’s disciplinary sanction subjected plaintiff to
conditions that were significant and atypical in relation to

ordinary prison life. Gaines v. Stenseng, 292 F.3d 1222 (10th

Cir. 2002).

By an order dated Septenber 22, 2003, plaintiff was directed
to supplenent his conplaint to specify how the conditions of
di sciplinary segregation resulting from plaintiff’s March 2001
di scipline could be considered significant and atypical for the
pur pose of establishing a liberty interest protected by the Due
Process Clause.? In response, plaintiff filed a Mtion to
Suppl enment the Conplaint to Specify “Atypical and Significant”
Har dshi p Segregation Claim (Doc. 19), followed by a “Mtion for

There is no dispute that the disciplinary sanction invol ved
no |loss of earned good time, thus a show ng of “atypical and
significant” conditions is required under Sandin to establish a
protected liberty interest for the purpose of establishing a
constitutional due process deprivation in the disciplinary
proceedi ngs.



Ruling” (Doc. 20). The case was thereafter transferred to the
under si gned j udge.

Having reviewed the record, the court grants plaintiff’'s
notion to supplenment the conplaint. The court is prepared to
order defendants to file supplenmental material addressing the
conditions of plaintiff’s disciplinary confinenment in conparison
to the normal incidents of prison life to be expected during
plaintiff’s incarceration, but finds additional information is
first needed fromplaintiff concerning the disciplinary actions
at issue. Even if supplenmentation of the record by defendants
were to sufficiently establish that plaintiff’'s 75 days of
di sci plinary confinenment satisfiedthe “atypical and significant”
Sandi n standard, the court questions whether there is |egal nerit
to plaintiff’s due process claimin light of plaintiff’s state
court action that resulted in expungenment of the chall enged
di sci pli nary proceedi ngs.?

Plaintiff states that prior to seeking relief under 42 U. S. C
1983 for defendants’ alleged violation of plaintiff’s rights
under the Due Process Clause in the Fourteenth Amendnent, he
successfully pursued relief in the state court for the alleged
violation of state regulations in his two disciplinary

proceedi ngs. The Kansas district court set aside the two

°The earlier court’s disposition of the conplaint as not
establishing a liberty interest protected by Due Process Cl ause
pursuant to Sandin did not address whether the state court’s
action cured any deprivation of due process in plaintiff’s first
di sci plinary hearings, and that question was not presented to the
Circuit Court for review.



di sci plinary adjudi cati ons and sancti ons, and remanded the matter
to the facility for new hearings in each disciplinary action

Plaintiff remains silent on the outconme of those new hearings,
and significantly, raises no challenge to the sufficiency of the
process afforded in the remanded proceedi ngs. Plaintiff does not
all ege he was acquitted in either proceeding on remand, or that
the sanction inposed was |less than the total 75 days of
di sciplinary confinenment plaintiff already served. Absent such
an allegation, it appears plaintiff received sufficient due
process in the disciplinary proceedings ultimtely responsible
for the disciplinary sanction inmposed and served, and no
constitutional injury or undeserved deprivation resulted.® See

e.g. Ragan v. Lynch, 113 F.3d 875 (8th Cir. 1997)(defects in

prison disciplinary proceeding were remedied by state court’s

actions); Young v. Hoffman, 970 F. 2d 1154 (2nd Cir. 1992)(no need

to decide due process violation because prisoner ultimtely
af f orded due process by adm nistrative reversal and expungenent
of disciplinary proceeding), cert. denied, 510 U S. 837 (1993);
Harper v. Lee, 938 F.2d 104 (8th Cir. 1991)(disallow ng evidence

in first disciplinary proceedi ng was renmedi ed by second heari ng

whi ch allowed the docunments and prisoner again found guilty).

3The facts in this case are distinguishable fromdue process
clainms involving cases where the prisoner could not recover tine
served in disciplinary segregation pursuant to the overturned
di scipline. See e.g., Traylor v. Denton, 39 F.3d 1193 (10th Cir.
1994) (unpubl i shed opi nion) (di sci plinary sanction served prior to
adm ni strative reversal of and dism ssal of disciplinary charges
on rehearing).




See also, Hudson v. Ward, 124 Fed.Appx. 599 (10th Cir

2004) (unpubl i shed opinion)(no due process violation resulted
where good tinme credits were restored), pet. for cert. filed

(August 3, 2005); In re Hancock, 192 F.3d 1083, 1086 (7th Cir

1999) (rehearing cured any deprivation of due process suffered in

first prison disciplinary hearing). But see Patterson v.

Coughlin, 761 F.2d 886, 893 (2nd Cir. 1985) (once cause of action
for constitutional violation in prison disciplinary proceeding
accrues, further state remedial action does not bar relief),
cert. denied, 474 U.S. 1100 (1986).

Thus to the extent plaintiff seeks redress for error in his
initial disciplinary proceedings that was negated and cured by
the state court, it appears his clainms for declaratory judgnment
and injunctive relief were rendered noot by that state court
action.* Accordingly, the court directs plaintiff to show cause
why the suppl enented conpl ai nt should not be di sm ssed.

| T1S THEREFORE ORDERED t hat plaintiff’s notion to suppl enent
the conmplaint (Doc. 19) is granted, and that plaintiff’s notion
for an order (Doc. 20) is denied w thout prejudice.

IT IS FURTHER ORDERED t hat plaintiff is granted twenty (20)
days to further supplenment the conplaint to avoid disn ssal of

conpl ai nt.

“Plaintiff’s claim for damages for his “enotional pain and
suffering and humliation” is defeated by 42 U S. C 1997e(e),
whi ch states that “[n]o Federal civil action nay be brought by a
prisoner confined in a jail, prison, or other correctional
facility, for nmental or enmotional injury suffered while in
custody without a prior show ng of physical injury”).
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The clerk’s officeis to provide plaintiff with copies of the
two unpublished opinions cited by the court.

IT 1S SO ORDERED.

DATED: This 13th day of Septenmber 2005 at Topeka, Kansas.

s/ Sam A. Crow
SAM A. CROW
U.S. Senior District Judge




